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PREFACE. 


In  the  Preface  to  the  Title,  Mandati  vcl  Contra, 
XVII.  I,  the  first  published  of  this  series,  an  intention 
was  expressed  of  bringing  out  as  a  second  instalment, 
Pro  Socio,  XVII.  2.  But  the  need  of  an  edition  of  D. 
XLI.  I,  for  the  use  of  students  preparing  for  the  Law 
Tripos  Examination  of  1880,  induces  me  to  take  this 
Title  in  hand  at  once  and  postpone  the  other :  and  it 
seems  almost  a  necessity  to  publish  at  the  same  time  a 
version  of  XLI.  2  ;  for  the  first-named  Title,  XLI.  i,  is  so 
entirely  a  disquisition  on  the  modes  whereby  ownership 
and  possession  are  acquired  simultaneously,  that  it  can 
scarcely  be  comprehended  fully  without  frequent  refer- 
ence to  XLI.  2,  wherein  are  to  be  found  the  rules  for 
the  acquisition  of  mere  possession. 

My  obligations  to  the  great  treatise  of  Savigny, 
on  Possession,  are  fully  acknowledged  in  the  notes  to 
XLI.  2.  I  hesitated  for  a  while  whether  my  references 
should  be  to  the  original  work  or  to  the  translation 
by  Sir  Erskine  Perry,  but  decided  eventually  that  they 


vi  Preface. 

should  be  to  the  latter,  as  being  accessible  to  a  larger 
range  of  readers. 

I  have  only  to  add  a  notice,  which  by  oversight 
was  omitted  in  the  Preface  to  the  first  of  this  series  of 
Titles,  viz.  that  the  Latin  text  follows  almost  uniformly 
the  text  of  Mommsen,  "Berolini  apud  Weidmannos 
MDCCCLXXII.,"  variations  of  importance  being  mentioned 
and  defended  in  foot-notes. 


INTRODUCTION. 

D.  41.  I. 

Dominium  in  the  Roman  Law  Sources  is  frequently  an  equi- 
valent term  for  Jus  in  Rem,  or  rather  for  that  species  oijus  in 
rem  which  is  exercised  over  a  material  subject ;  and  may  mean, 
according  to  the  connection  in  which  it  is  used,  Ownership,  or 
Easement,  or  Possession'. 

But  the  Dominium  intended  throughout  the  present  title  of 
the  Digest  is  Ownership  or  Dominium  Plenum,  which  we  may 
define  with  Austin  as  "a  right  indefinite  in  point  of  user,  un- 
limited in  point  of  duration,  unrestricted  in  point  of  disposition, 
over  a  determinate  thing"."  The  right  of  user  is  indefinite,  but 
not  unlimited  ;  it  is,  however,  "  merely  limited  generally  by  the 
rights  of  all  other  persons,  and  by  the  duties,  relative  or  abso- 
lute, incumbent  on  the  enti^^led  party  ^"  The  right  is  unlimited 
in  point  of  duration,  "  that  is,  capable  of  going  over  to  a  series 
of  successors  ab  iiitestaio,  which  may  possibly  last  for  ever*." 
It  is  also  unrestricted  in  point  of  disposition,  or  "  alienable  by 
the  actual  owner  from  every  successor  {save  the  sovereign),  who 
in  default  of  such  alienation  might  take  the  subject^" 

These  explanations  are  complex,  but  those  Jurists  who  aim 
at  brevity  in  definition  are  apt  to  leave  the  true  nature  of 
Ownership  involved  in  obscurity.  Thus  Ruber's  explanation 
requires  itself  to  be  explained,  when  he  defines  Dojninium  as 
"jus  de  re  corporali  perfecte  disponendi,  aut  eam  vindicandi, 
nisi  conventio  vel  lex  prohibeat':"   and  Mackeldey's  is  not 

1  See    Austin's    yurispnidence,  ■*  Id.  p.  866. 
Third  Edition  (Campbell's),  p.  818.  ^  ij.  p.  866. 

D.  41.  1.  52.  6  Huber,  Praelect.  Jiir.  Rom.  ad 

2  Id.  p.  817.  D.  41.  I. 

3  Id.  p.  822. 
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perfectly  clear  and  satisfactory:  "jus  illimitatum  et  exclusivum; 
itaque  comprehendit  jus  quocunque  licito  modo  de  rei  sub- 
stantia disponendi,  earn  possidendi,  ea  utendi,  et  aliorum 
dispositiones  ab  ea  arcendi\" 

Dominium  then,  and  consequently  Adquisitio  dominii,  are 
terms  which  in  strictness  can  be  used  only  in  reference  to  a 
determinate  corporeal  thing^:  but  for  convenience,  and  because 
an  imiversifas,  or  aggregate  of  things,  rights  and  duties,  may 
vest  through  some  single  fact,  we  have  in  juristic  writings  the 
contrasted  expressions,  Adquisitio  rei  per  se  and  Adquisitio 
rerum  per  universitatem  ^ 

This  point  needs  to  be  noticed  here,  because  occasionally 
things  which  do  not  admit  of  acquisition  per  se,  can  be  acquired 
as  items  of  an  universitas.     D.  41.  i.  62. 

Various  subdivisions  of  dominium  are  to  be  found  in  the 
Sources  and  the  writings  of  the  Commentators.  For  instance, 
he  who  has  Dominium  plenum  may  alienate  such  of  his  pro- 
prietary rights  as  he  pleases,  retaining  to  himself  the  residue ;  or 
may  grant  away  the  whole  of  his  rights  in  parcels ;  hence  we  have 
the  opposition  of  Dominium  and  Servitus,  or  Dominium  and 
Jus  in  re  aliena :  and  when,  in  either  of  the  modes  just  men- 
tioned, the  entire  usufruct  is  severed  from  the  ownership,  the 
residuum  is  styled  Dominium  minus  plenum  or  Nuda  proprie- 
tas.  When  the  usufruct  is  alienated  /;/  perpetuum,  as  in  the 
case  of  emphyteusis,  the  emphyteiita  is  usually  said  to  have 
Dominium  utile,  and  the  grantor  to  have  Dominium  directum. 
These  distinctions  are  perhaps  worth  mentioning,  though  not 
having  much  direct  bearing  on  the  title  we  are  analysing  and 
discussing;  but  another  classification  of  dominium,  found  in 
certain  commentaries,  that  namely  into  Dominium  Legitimum 
and  Dominium  Naturale,  seems  altogether  misleading.  All 
dominium,  with  which  a  Roman  lawyer  living  in  Justinian's 
reign  was  concerned,  was  kgitimum.  If  the  laws  did  not  recog- 
nize and  protect  it,  it  was  valueless.  It  is  true,  as  we  shall  see 
further   on,   that   such  dominium   might   be    acquired    either 


^  Mack.  Syst.  Jicr.  Rom.  §  240.  i.  42. 

-  D.  41.  I.  43.  I.    See  also  D.  41.  '■"  Pothier  ad  11.  i.  §  2. 


Introduction.  ix 


through  civil  or  natural  modes',  but  the  resulting  dominium  was 
of  one  and  the  same  kind.  Occupatio,  accessio  and  specificatio 
made  a  man  owner  ex  jure  Qiiiritium  even  in  early  days;  and 
so  also  did  traditio,  in  the  case,  at  any  rate,  of  a  res  nee  mancipi. 
Bonitary  ownership,  or  Possessio  in  bojiis,  was  a  practical  owner- 
ship conferred  by  the  Praetor  in  certain  cases  where  the  Ji/s 
Civile  did  not  recognize  a  creation  or  transfer  of  dominium  : 
but  wherever  the  Jus  Civile  did  recognize  the  creation  or 
transfer,  as  in  the  case  of  the  natural  modes  of  acquisition 
discussed  under  the  title  D.  41.  i,  the  dominium  was  invariably 
legitimum  or  ex  Jure  Quiritium.  If  any  ancient  jurist  denotes 
Praetorian  ownership  by  the  phrase  dominiiim  jiaturale,  we 
must  remember  that  after  the  enactment  of  C  7.  25.  i  by 
Justinian,  the  nudum  Jus  Quiritium  was  reunited  to  \hQ  possessio 
in  bonis  (just  as  in  England  the  Statute  of  Uses  reunited  the 
legal  to  the  equitable  estate),  and  thus  Bonitary  ownership 
became  in  every  sense  dominium  legitimum.  The  excerpts  in 
the  Digest  contain,  nevertheless,  many  references  to  the  old 
distinction. 

Esse  in  bonis,  or  habere  in  bonis,  well-known  phrases  occur- 
ring pretty  frequently  (e.g.  in  1.  52  of  this  Title),  do  not  of 
necessity  imply  ownership  at  all,  but  simply  a  right  to  possess 
or  detain. 


For  the  acquisition  of  ownership  there  must  be 

i.  A  person  competent  to  acquire,  either  for  himself  or  for 
another ;  for  we  must  take  note  that  persons  unable  to  acquire 
for  themselves,  either  generally  or  in  a  particular  instance,  are 
frequently  able  to  acquire  for  the  benefit  of  others.  These 
cases  will  be  found  tabulated  under  the  heading  11.  2 — 8, 
below. 

A  madman  or  an  idiot  cannot  therefore  acquire  in  general ; 
but  he  can  when  no  exercise  of  will  on  his  part  is  requisite,  e.  g., 
in  the  case  where  he  is  Im-es  necessarius  or  heres  suus  et  necessa- 
rius.     See  Just.  Inst.  3.  i.  3  :  D.  29.  2.  d^y 


^  These  really  are  both  civil,  for      frohahts,  and  civilis  7)iodiis=i)iodus 
naturalis  modus  — modus  civilikrcoin-       civiliter  constitutus. 
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ii.     A  thing  capable  of  being  acquired. 

Hence  there  is  no  possible  acquisition  of  res  conwmnes,  in 
the  strict  sense  (though  res  millius,  often,  though  improperly, 
called  res  communes,  may  be  acquired),  nor  of  res  p2iblicae  in 
patrimonio  publici  {though  a  temporary  acquisition  of  res  puhlice 
communes  is  allowable,  as  we  see  from  D.  41.  i.  14;  D.  41.  i.  50), 
nor  of  res  saa-ae,  res  religiosae,  7-es  satictae. 

iii.  A  lawful  mode  of  accLuisition.  {Modus  legitimus  ad- 
quirendi.) 

Acquisition  of  ownership  is  founded  on  Title,  that  is  to  say, 
a  man  does  not  become  the  owner  of  a  thing  because  he  is  a 
particular  individual,  A  or  B,  but  because  he  does  some  act  or 
fulfils  some  condition,  to  the  doing  or  fulfilling  of  which  the 
law  attaches  ownership  of  the  thing  as  a  consequence.  We 
might  indeed  say  that  Title  depends  in  general  on  the  exist- 
ence of  a  remote  and  a  proximate  condition,  the  first  of  which 
we  may  designate  causa,  the  second  viodus^ ;  e.g.  when  the 
ownership  of  an  article  is  transferred  from  A  to  B,  the  law 
acknowledges  the  change  of  ownership,  because  there  has  been 
first  of  all  some  causa,  gift,  for  instance,  or  stipulation^,  which  is 
followed  by  a  recognized  modus  adquirendi,  viz.  delivery  from 
hand  to  hand ;  or  again  in  title  by  occupancy,  there  is  the 
causa,  that  the  article  is  ownerless,  the  modus,  that  A  takes 
possession  ;  or,  thirdly,  when  a  bona  fide  possessor  makes  him- 
self owner  of  the  fruits  of  the  land  which  he  possesses,  there  is 
firstly  the  causa,  that  he  has  whilst  in  possession  spent  time 
and  trouble  on  the  cultivation  of  the  land,  secondly  the  modus 
adquirendi  termed  perceptio  fructicum,  for  until  he  severs  the 
fruits  from  the  land  they  are  not  his. 

But  there  is  no  need  to  dwell  on  this  topic ;  for  although 
an  adequate  causa  is  always  presumed  as  the  remote  foundation 
of  dominium,  or  any  other  Jus  in  rem,  the  proximate  modus 
adquirendi  is  chiefly  regarded  by  the  Roman  Jurists  in  their 

^  See  Huber,  Praeled.  Jttr.  Koin.  equity  as  to  hold  valid  the  wish  of 

§  17  ad //w/.  2.  I.  an  owner   who    desires  to   transfer 

*  Clearly  beyond  these  there  is  a  his  property  to  another."     D.  41.  i. 

more    primary   causa    still:     "that  9.    3.      The  ultimate  r^«ja  in  every 

nothing  is  so  consistent  with  natural  case  is  in  fact  utility. 
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discussion  of  the  methods  whereby  ownership  is  acquired  :  and 
the  classification  to  which  we  now  proceed  turns  entirely  on 
this  consideration. 

The  modes  of  acQtuisition  recognized  by  the  Roman  Law 
are  divided,  as  we  have  already  mentioned,  into  civil  and 
natural;  the  basis  of  the  distinction  being  the  nature  of  the 
proximate  fact  or  facts,  or  what  Austin  calls  the  Title,  of  which 
the  law  permits  ownership  to  be  the  consequence.  See  D.  41. 
I.  \.pr. 

When  the  investing  fact  or  Title  is  such  that,  independently 
of  the  sanction  of  the  law,  natural  reason  would  consider  it 
adequate  and  necessary,  the  mode  of  acquisition  is  said  to  be 
Natural;  when,  on  the  contrary,  the  law  arbitrarily  selects 
some  fact  which  natural  reason  would  not  consider  adequate 
{e.g.  usucaption,  or  the  holding  a  thing  belonging  to  another 
person  for  a  limited  time),  or  requires  some  formality  which 
natural  reason  would  account  superfluous  {e.g.  the  ceremonies 
in  the  ancient  mancipatio),  then  the  mode  of  acquisition  is 
styled  Civil. 

Since  the  acquisition  of  an  Universitas  Rennn  does  not  accord 
with  the  natural  notion  of  acquisition  of  ownership ;  because, 
as  above  noted,  an  Universitas  may,  and  usually  does,  include 
Rights  and  Duties  as  well  as  Things  proper ;  therefore  all  the 
modes  whereby  an  Universitas  is  acquired  are  Civil.  But  of 
the  modes  whereby  a  single  thing  is  acquired  some  are  Civil 
and  some  Natural. 

The  following  is  a  list  of  these  modes  : 

A.  Natural  modes  of  acquiring  a  single  thing  : 

a.  Occupatio. 

b.  Accessio. 

c.  Specificatio. 

d.  Traditio. 

e.  Fructuum  perceptio. 

B.  Civil  modes  of  acquiring  a  single  thing  : 

In  the  time  of  Justinian. 

a.  Usucapio.      | 

b.  Adjudicatio.  \  inter  vivos. 

c.  Donatio.        ) 


xu 


Introdudion. 


d.  Legatum.  ) 

e.  Fideicommissum.V  on  death. 

f.  Caducum.  ) 


In  more  early  times. 

g.     Mancipatio.       ") 
h,     Cessio  hi  jure,  j 


inter  vivos. 


C.     Civil  modes  of  acquiring  an  univcrsitas 
In  the  time  of  Justinian. 

a.     Hereditas  testamentaria. 


b.  „         ab  intestato. 

c.  „         fideicommissaria 

d.  Bonorum  possessio  contra  tabulas. 
e. 
f. 


„  ,,         secundum    ,, 

„  ,,        ab  intestato. 

g.     Addictio  bonorum  Hbertatum  ser- 
vandarum  causa.  Just.  Inst.  3. 1 1  pr. 
h.      Arrogatio.  1 


!►  on  death. 


///  more  early  times. 

i.  Conventio  in  manum. 

k.  Cessio  bonorum. 

I.  Sectio  bonorum '. 

in.  Cessio  in  jure  herelitatis.  j 


;►  inter  vivos. 


The  present  title  (41.  i)  treats  only  of  the  Natural  modes 
of  acquiring  a  single  thing;  and  its  contents  may  be  thus 
tabulated : 


I.     Property  can  be  acquired  by 

{a)  Occupatio,  i.e.  the  taking  possession  of  some 
corporeal  thing,  which  belongs  to  no  one  or 
to  an  enemy,  with  the  intent  of  keeping  it  for 
ourselves: 

I.     Of  animals: 

1.     Of  immoveables  : 


3./n 


1.  I  :  3.  I  :   5. 

I — 6  :  55. 
7.  3:  14:  15: 

30.4:  50. 


^  The  distractio  bonorum    in    the  times   of  Justinian   did  not   cause   a 
transfer  of  the  universitas. 
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3.  Of  moveables  {invcntid) :  31.  i  :   63.  4. 

4.  Of  property  of  an  enemy  :  5.  7  :    7.  pr.  \ 

51. 
(/')     Accessio,  i.e.  the  accrual  of  res  7i2illius  or  res 
alicnae  to  our  property  : 
(a)     Accessio  rerum  indlitis: 

I.     Through  natural  increment :  2  :   6  :  30.  i  ; 

48.  2 :  66. 
1.     Through  alluvion  :  7.  i  and  2  :  12. 

/r.:16:38: 
56.  pr, 

3.  Through  the  springing  up  of  an  island       7.    3    and   4  : 

in  a  river  :  29  :  30.  pr. 

and  2  :   56. 
pr,\  65.  I — 

4- 

4.  Through  the  dereliction  of  a  river-bed :         7.  5  and  6:  30. 

3:38:56.1. 

5.  Through  treasure  being,  fou-nd  on  our       63. 

land : 

(/3)     Accessio  reriim  alicnanun  : 

6.  Through    adjunction:    i.e.   when    two       26.  i:27. 
things  are  so  united  that  the  first  could 

exist  without  the  second,  but  the  second   - 
could   not    exist   without  the   first;   the 
second  in  such  case  is  the  accessory,  the 
first  the  principal;  and  the  whole  belongs 
to  the  owner  of  the  principal : 

i.     In  the  case  of  building :  7.  10 12:  9, 

/r.:28:60. 

ii.     In  the  case  of  planting  and  sowing :        7. 1 3 :  8 ;  9.pr. 

iii.     In  the  case  of  writing:  9,1. 

iv.     In  the  case  of  painting:  9.  2. 

7.  Through  confusion  or  commixtion :  i.e.       7.    8    and   9: 
when    neither   thing   can   be   considered  12.  i. 
principal,  in  which  case  the  combination 

belongs  to  the  person  who  supplied  the 
labour : 

[c)     Specificatio :  i.  e.  when  a  man  converts  the  ma-  7.  7  :  24  :  25 : 

terials  of  another  into  a  form  from  which  they  26.  pr.  and 

cannot  be  restored,  in  which  case  the  labour  is  2:27.  /;•. 

the  principal  thing,  the  material  the  accessory,  and  i. 
and  the  article  therefore  belongs  to  the  maker  : 
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{d)     Traditio,  2. i".  delivery  :  9.3. 

i.     What  constitutes  deliver}',  in  fact  or  in  law^ :       9.  5  and  6 :  21. 

\:  64. 
ii.     The  tradens  must  have  a  right  to  alienate,       9.  4:    20.  pr. 
either   as    doniinus    or    on    other    good  and    i:  46. 

grounds : 
iii.     The   delivery   must   be  upon  a  precedent     .  31. 

jiista  causa  : 
iv.     There  must  be  consent  of  tradens  and  ac- 
cipiois 
as  to  the  thing  transferred, 

as  to  the  transfer  of  owTiership,  3.3. 

as  to  the  person  to  whom  the  transfer  takes        9.  7  :  37.  6. 

place, 
but  not  necessarily  as  to  the  causa,  provided       36. 
each  believes  that  there  is  an  adequate 
causa : 

{c)     Fructuum    pereeptio  :    i.e.    prehension   of   the       48. /;-.  andi. 
fruits  of  sometliing  ■which  we  possess  in  good 
faith. 

II.     Property  can  te  acquired  for  us  througli 

1.  Ourselves:  10. /r.  :  11. 

2.  Sons  or  slaves  under  oni  fotestas :  10.  i :  32 :  33. 

pr.   and    i  : 
37.4:53:63. 

3.  Slaves  of  whom  we  are  part  owners ; 

pro  portione  dominii  nostri  usually,  C3.  i  and  2. 

even  when  the  acquisition  is  ex  re  unius,  2n.   i  and  2  : 

45. 
though  there  is  a  remedy  foi  this  injustice ;         23.    3  :      45  : 

63.2. 
but  in  solidum 

X.    when   the    slave  receives  for  one       37.  3. 

master  specially : 
ii.     when   circumstances   prevent  him        17:    23.3: 
acquiring  for  the  other  owner  :  37.  i. 


^  Delivery  always  effects  a  change  livery  of  ownership   also.      Hence 

of  Natural    possession   or    custody  this  topic  of  delivery  belongs  to  the 

(though  not  necessarily  of  Civil  pos-  Title  41.  2  in  the  Digest,  and  will 

session).      In    all    cases   where    it  be  more  fully  explained  in  the  In- 

changes    ownership,    it    is   because  troduction  thereto, 
the  delivery  of  possession  is  a  de- 
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4.  Scri'i  hereditarii,  when  we  subsequently  ac- 

cept the  inheritance  of  which  they  form 

part, 
but  they  only  acquire  what  their  deceased       18  :  33 :  3-1.  4  : 

owner  could  liave  acquired,  61.  pr. 

and  cannot  acquire  at  all,  when  a  personal       (A.  pr.  and  i. 

act  is  needful : 

5.  Slaves  in  whom  we  have  the  usufruct, 

when  they  acquire  ex  re  nostra  vel  ex  open's  1  10.  pr.  and  3 

suis:  I      43.  2  :   47 

in  other  cases  their  acquisition  is  for  their  |      49 :  54.    3 

dominus :  J      63.  3. 

6.  Slaves  in  whom  we  have  the  use, 

only  when  they  acquire  ex  re  nostra : 
(See  D.  7.  8.  14.) 

7.  Slaves  of  other   people  or  free  men,  pos- 

sessed by  us  in  good  faith, 
when  they  acquire  ex  re  nostra  vel  ex  operis    f  10.  pr.,  4  and 

sias;  I       5:  19  :  21. 

in  other  cases  their  acquisition  is  for  their   -j 

owner  or  for  themselves  : 


pr.:  23. pr. 

—y.iZ.pr.: 

49  :  54. 
our  possession  of  them  must  be  civilis  {ad      22  :    37.    pr. : 

interdicta),  39. 

and  bona  fide:  23 .  i :  39 :  40 : 

57. 

8.     Strangers,    who  act  under  a   mandate,  or,        13:20.2:53; 
being  negotiornm  gestores,  have  their  acts  59  :  65. 

subsequently  ratified  ^. 

III.     Property  can  be  lost 

i.     Voluntarily,  inter  vivos, 

(a)     In  a  single  thing  by 

Traditio  (A.  d.  and  I.  {d)  above) : 

Donatio  (B.  c ) : 

Maneipatio  (B.  g ) : 

Cessio  injure  (B.  h ) : 


^  See  also  Just.    Inst.  2.   9.  5  :     Paulus,  Sent.  Recept,  5.  2.  2  :    D.  3. 
5.  24. 
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also  by 

Dereliction  :  9.  8  :    14.    i 


{/3)     In  an  tmiversitas  by 

Arrogatio  (C.  h.  above): 

Co7ivcntio  in  iiiamtm  (C.  /.  ) : 

Cessio  bonortim  (C.  /■ ) : 

Cessio  injure  her  edit atis  (C.  m ) : 

ii.     Involuntarily,  inter  vivos, 
(a)     In  a  single  thing  by 

Occupatio   bellica  (A.  a.  and  I.  (a)  4 

above) : 
Accessio  rerum  alienarum  (A.  b.  and 

I.  (^)(/3) ): 

Specificatio  (A.  c.  and  I.  (r)  ): 

Fructuum    perceptio    (A.    e.    and    I. 

(.)......): 

Usucapio  (B.  a ) : 

Adjudicatio  (B.  b ) : 


or  by 


53. 


Accident :  3.  2  :  4 :  5.  pr. 

and  5:    14. 


I  :  44. 


(/3)     In  an  tmiversitas  by 

Scctio  bonormn  (C.  /.  above) : 

iii.     By  death 

(a)     In  a  single  thing  by 

Legatum  (B.  d.  above): 

Fideicommissum  (B.  e ): 

Caducum  (B.  f.  ) : 

(jQ)     In  an  tmiversitas  by 

Hereditas  (C.  a.;  C.  b.;  C.  c.  above) : 

Bonorum  possessio  (C.  d. ;  C.  e.;  C.  f.  ]: 

Addictio  bonorum    libertatum    servandanim 
causa  (C.  g ). 


D.  41.  2. 

Possession,  in  the  language  of  the  Roman  Jurists,  some- 
times denotes  a  mere  fact,  viz.  the  relation  in  which  a  man 
stands  to  a  thing,  when  his  own  dealing  with  it  is  physically 
possible,  and  when  he  has  also  the  capacity  to  exclude  from  it 
the  deaHng  of  any  other  person.  But  this  fact,  which  hereafter 
will  be  designated  Custody  or  Detention,  can  be  the  foundation 
of  legal  rights ;  and  whenever  such  is  the  case,  possession  is 
raised  from  being  a  merely  physical  relation,  and  becomes  a 
juridical  relation.  This  latter  Possession,  then,  must  be  under- 
stood to  be  the  proper  topic  of  the  present  title  of  the 
Digest. 

Possession  may  exist  either  in  conjunction  with  ownership, 
or  independently  of  ownership.  Our  first  conception  of  the 
right  of  possession  is  as  being  one  of  the  most  important  of 
the  rights  connected  with  ownership  ;  for  an  owner  is,  with 
rare  exceptions,  entitled  to  the  physical  custody  of  his  pro- 
pert}^,  and  is  by  law  protected  therein  against  interference  : 
hence  he  possesses.  He  has  besides  the  right,  in  general,  of 
transferring  his  possession  to  another,  who  thereupon  in  his 
Wxxii  possesses.  But  owners  and  their  transferees  are  not,  accord- 
ing to  the  Jurists,  the  only  persons  entided  to  this  legal  pro- 
tection ;  so  that  although  possession,  as  an  adjective  right,  is  of 
great  importance  in  its  relation  to  property,  it  is  frequently  in 
itself  a  substantive  right  j  and  is  treated  from  the  latter  point  of 
view  in  D.  41.  2'. 

1  We  have  the  actual  phrase  jus      in  D.  43.  8.  1.  38,  D.  48.  6.  5,   r, 
possessioiiis  in  D.  41.  i.s^:^.  pr.\  also       &c.     Sec  further  D.  41.  2,  35, 

w,  b 
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Possession,  therefore,  must  be  defined  simply  as  Detention 
protected  by  the  Law,  D.  41.  2.  49.  i;  the  protection  consisting 
in  a  right  to  interdicts.,  whereby  the  possessor  can  resist  any 
disturbance  of  his  possession.     How  far  then  was  detention 
protected  by  the  Roman  Law  ?  We  must  observe  that  detention 
may  be  either  adverse,  simple,  or  ministerial :  adverse  detention 
being  a  detention  coupled  with  the  intent  of  dealing  with  the 
thing  as  owner  :  simple,  when  the  intention  is  merely  to  detain; 
pii?iisterial,  when  the  intention  is  to  detain  on  behalf  of  another, 
whom  the  holder  recognizes  as  owner.  The  doctrine  of  the  Digest 
is  that  adverse  detention,  whether  with  or  without  title,  whether 
in  good  faith  or  in  bad  faith',  is  protected  by  interdicts  against 
the  interference  of  all  persons  but  the  true  owner;  and  that 
even  the  true  owner,  although  of  course  provided  with  a  legal 
remedy  when   the   adverse   possession   is  unjust,  yet   has  to 
employ  one  which  recognizes  the  intruder  as  possessor,  viz.  an 
interdict  recuperandae  (not  retincndae)  possessionis  in  the  case  of 
land",  or  a  vindication  in  the  case  of  moveables.     Adverse  Pos- 
session indeed,  however  wrong  in  its  origin,  was  a  fact,  and  to 
this  fact  the  law  always  attached  rights  ;  hence,  to  quote  the 
terse  maxim  of  von   Wening,   "confundenda  ergo  non  sunt 
possessio,  jura  possessionis  et  jus  possidendi*."     Westenberg 
also  says  :  "  atque  ita  possessio  ratione  acquisitionis  corporis  et 
facti  est,  1.  29,  1.  49.  i,  D.  h.  t.,  sed  acquisita  juris  est,  1.  ^c).pr., 
1.  44,  D.  h.  /.°"     It  is,  therefore,  impossible  to  assent  to  the 
statement®  of  a  modern  writer  of  repute  that  "  a  jnala  fide  pos- 
sessor of  moveables  had  no  right  against  third  persons,  much 
less  against  the  owner :"  for  although  it  is  quite  true,  as  stated 
by  this  writer,  that  a  thief,  or  other  mala  fide  possessor,  was  not 
allowed  to  bring  an  actio  furti''  (and,  I  might  add,  although  he 


1  D.  41.  1.  3.  22 :  D.  41. 1.  5.  An  "  D.  43.  16.  i.  30. 

exception  will  be  noted   below  in  ^  D.  6.  i.  9. 

the  case  of  an  intruder  upon  land,  ^  Wening,  Lehrbiuh,   §   166,   p. 

who  is  not  considered  to  possess,  but  174- 

merely  to    detain,    till   the   owner  *  Westenberg,  §  29  ad  D.  41.  2. 

knows  of  the  intrusion,   and  dares  ^  Hunter's  Roman  Latu,  p.  200. 

not  or  will  not  attempt  re-entry.  '  D.  47.  2.  12.  i  :  D.  47.  2.  78.  i. 
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could  not  bring  a  condidio  ftirtiva^)  against  a  second  thief,  yet 
it  by  no  means  follows  that  he  was  absolutely  destitute  of  legal 
protection.  In  fact,  a  thief  is  expressly  called  a  possessor  in 
passages  where  detention  and  possession  are  pointedly  con- 
trasted*. Savigny  argues  most  conclusively  that  mere  pos- 
session of  moveables  gave  an  undoubted  right  of  action ;  that 
this  right  was  enforced  by  means  of  the  interdict  utriibi  up  to 
Justinian's  time,  and  afterwards  by  use  of  the  remedy  provided 
in  the  constitution  of  Valentinian,  Theodosius  and  Arcadius^ 
But  even  if  it  were  granted,  for  argument's  sake,  that  a  person 
who  had  been  actually  ejected  from  a  mala  fide  possession  had 
no  remedy  either  by  action  or  interdict,  it  still  would  not 
follow  that  he  was  unprotected  by  interdicts  whilst  his  pos- 
session continued,  and  was  merely  disturbed ;  and  this  also  I 
take  to  be  the  opinion  of  Savigny ;  for,  however  mala  fide 
a  possession  might  be  as  against  the  dominus,  it  could  not  be 
considered  as  "vi,  clam  aut  precario  ab  adversario"  when 
some  third  party  was  endeavouring  to  disturb  it.  In  fact  in 
the  last  excerpt  of  this  title  it  is  expressly  stated :  "  adversus 
extraneos  vitiosa  possessio  prodesse  solet." 

Possession  then  is  Possession  whether /z^jAz  or  injusta.  It  is 
not  to  be  imagined  that  justa  possessio  is  Possession,  and 
injusta  possessio  Detention  ;  for  we  have  both  in  possession 
and  in  detention  the  subdivision  of  "just"  and  "  unjust;  "  so 
that  this  clearly  is  a  cross-division  without  pertinence  to  the 
matter  we  are  now  discussing*. 

The  historical  question  why  possession,  independently  of 
any  right  to  the  thing  possessed,  obtained  the  protection  of 
interdicts  is  amply  discussed  by  Savigny,  and  I  advise  my 
readers  to  refer  to  his  treatise  ^  Mr  Hunter's  valuable  re- 
marks on  the  same  topic"  ought  also  to  be  carefully  considered. 


1  D.  13.  I.  I :  D.  47.  i.  14.  16.  *  D.  6.  2.  13.  i :  D.  9.  4.  22.  i  : 

2  E.g.  D.  41,  2.  15  :  D.  41.  2.  3.  D.  10.  3.  7.  8.     See  also  notes  on 
18.     See  also  on  a  cognate  matter  D.  41.  2.  17.//-.  and  D.  41.  2.  22. 
D.  41.  2.  40.  2  and  3.  _  5  Sav.  07i  Pass.  Bk.  i.  §  13. 

^  C.  8.  4.  7,     See  Sav.  c«  Poss.  ^  Hunter's  Roman  Law,  pp.  200 

Bk.  IV.  §  43.  — 3oy,  anl  214 — 222. 
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But,  besides  the  criticisms  on  which  I  have  already  ventured, 
I  must  add  that  when  Mr  Hunter  in  his  comparison  of  the 
views  of  Savigny  and  his  own'  remarks  that  Savigny,  for 
certain  reasons  alleged,  "failed  to  perceive  why  bona  fides  was 
irrelevant  to  Interdict-Possession,"  this  cannot  be  intended, 
and  ought  not  to  be  intended,  to  imply  that  Savigny  made 
bona  fides  relevant,  for  no  one  insists  more  strongly  than 
Savigny  on  its  irrelevancy.  Mr  Hunter,  doubtless,  means  that 
Savigny  insisted  on  its  irrelevancy  on  imperfect  grounds,  or 
rather  on  grounds  conclusive  enough,  but  not  the  strongest  that 
could  have  been  mentioned;  and  Mr  Hunter  in  his  theory 
of  the  connection  of  the  Roman  notion  of  possession  with 
the  protection  of  aliens'  rights  certainly  props  up  Savigny's 
theory  with  superior  arguments.  Still  Savigny  did  uphold, 
and  upheld  satisfactorily,  the  same  doctrine  as  Mr  Hunter 
himself. 

To  resume,  detention,  whether  of  moveables  or  immoveables, 
is  in  general  protected  by  the  Roman  Law:  and  the  detainor  has 
possessio  ad  interdicta.  D.  41.  2.  3.  21  and  22  :  D.  41.  2.  5. 
If  the  possessor  does  not  merely  detain  under  circumstances  ap- 
proved, or  at  any  rate  tolerated  by  law,  but  is  also  acting  in  good 
faith,  and  has  come  into  possession  ex  justa  catisa,  and  if,  further, 
the  thing  detained  is //^  comme7-cio,^\Qw  such  possessor  has  another 
right  over  and  above  the  right  of  interdicts,  viz.  the  right  of 
usucapion  ;  and  is  said  to  have  possessio  ad  usucapionein. 

Other  rights  besides  these  of  Interdicts  and  Usucapion 
have  been  said  by  various  Jurists  to  spring  from  possession :  as 
for  example,  the  right  of  property,  when  possession  originates 
through  occupatio  or  traditio  ;  the  right  of  p7-operty  in  the  fruits 
of  a  thing  possessed,  acquired  by  perceptio ;  the  right  to  the 
Actio  Publiciana;  the  right  of  throwing  the  onus  proba?idi  on  the 
no?i-possessor  in  a  property  suit ;  the  right  to  use  force  in  de- 
fending a  possession ;  the  right  of  retainer  till  anything  due  to 
the  possessor  in  connection  with  the  thing  detained  is  repaid. 


^  Hunter's  Rojnan  Law,  p.  222. 
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These  supposed  rights  of  possession,  and  some  others,  Savigny 
considers  at  length  \  and  argues  that  none  of  them  really 
spring  from  possession.  The  substance  of  his  remarks  is  as 
follows  :  (i)  in  cases  of  occupatio  and  traditio,  it  is  not  the 
existence  of  possession,  but  rather  prehension^  which  gives 
ownership ;  and  prehension  once  having  been  made,  the  owner- 
ship continues,  even  though  the  possession  be  interrupted  : 
(2)  the  actio  Publiciana  is  a  consequence  of  usucapion-pos- 
session,  viewed  as  a  species  of  property,  rather  than  as  a 
possession;  for  although  it  is  quite  true  that  the  usucapion- 
possession,  as  a  possession,  tends  continually  to  the  creation  of 
perfect  property  in  that  which  is  possessed,  yet  there  is  already 
an  itichoate  property  therein,  and  on  this  the  right  to  the  actio 
Fubliciafia  is  based  :  (3)  the  perceptio  fructuiun  is  also  a  result 
of  this  inchoate  property  :  (4)  the  exemption  of  a  possessor 
from  onus  probafidi  m  a  property  suit  is  merely  an  example  of 
the  general  privilege  of  defendants,  the  non-possessor  being  of 
necessity  the  plaintiff,  since  he  alleges  the  grievance,  viz.  that 
the  other's  adverse  possession  interferes  with  his  own  exercise 
of  his  proprietary  rights :  (5)  the  right  of  self-defence  only 
attaches  to  J usta  possessio,  and  equally  attaches  iojusta  detentio, 
and  therefore  is  not  a  consequence  of  mere  possession :  (6) 
the  right  of  retainer  also  is  the  right  equally  of  a  detainor  and  a 
possessor,  being  merely  an  example  of  exceptio  doH. 

Warnkoenig,  who  follows  Savigny  in  almost  all  his  conclu- 
sions, and  states  the  result  of  them  more  clearly  than  any  other 
modern  writer,  objects  to  these  objections  of  the  great  Jurist; 
holding  that  all  the  above-named  rights  are  results  of  possession. 
But  Savigny  surely  is  logically  correct,  inasmuch  as  none  of 
them  originate  directly  from  possession.  Warnkoenig,  on  the 
other  hand,  from  his  practical  standpoint  asserts  that  they  are 
rights  founded  on  inseparable  concomitants  of  possession,  and 
therefore  spring  indirectly  from  possession  itself. 


^  Sav.  on  Poss.  Bk.  i.  §  3. 
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The  terminology  of  the  Roman  Jurists  can  now  be  ex- 
plained :  in  their  writings  we  find  mentioned 

(i)     Possessio,  in  the  sense  of  mere  detention  : 

(2)  Possessio,  which  has  legal,  as  distinguished  from 

merely  natural  consequences;  i.e.  which  gives 
the  right  of  interdicts  : 

(3)  Possessio,  which  has  legal,  as  distinguished  from 

merely  praetorian  consequences,  i.e.  which  gives 
the  right  of  usucapion,  as  well  as  that  of  inter- 
dicts, or  without  the  latter  right. 

The  first  variety  is  frequently,  but  not  invariably,  distin- 
guished by  the  epithet  naturalis';  and  is  intended  whenever 
we  have  the  phrases  esse  in  possessione  9  ;  10,  i,  tenere  24, 
naturaliter possidere  12.  i,  corporaliter possidere. 

The  second  variety  is  styled  by  Savigny  possessio  ad  inter- 
dicta,  a  convenient  name,  which  will  be  used  occasionally  in 
this  treatise.  By  the  Jurists,  however,  it  is  most  frequently  men- 
tioned as  possessio^  simply,  without  qualifying  adjective;  some- 
times as  possessio  civilis^,  to  distinguish  it  from  the  first  variety; 
sometimes  as  possessio  naturalis*,  to  separate  it  from  the  third  \ 

The  third  variety  is  also  generally  denoted  by  the  word 
possessio®,  but  the  context  sometimes  shows  that  it  involves 


^  D.  41.   1.  I.   i:   41.   2.   3.  3 :  Zaw,  seems  to  me  to  misstate  Sa- 

41.  2,  3.  13  :  41.  2.  iz. pr.     In  41.  vigny's  notion  of  the  meaning  given 

■2.  3.  23  it  is  called  possessio,  with-  to    Civilis  Possessio  and  Naturalis 

out  epithet,  but  clearly  distinguished  Possessio    by   the  jurists.     Savigny 

from  possessio   proper ;   so   also   in  certainly  does  not  say  that  they  in- 

D.  41.  2.  28  :  D.  41.  2.  44.  pr.  variably   designate  tJsucapion-Pos- 

2  D.  41.  2.  I.  4  (with  which  conf,  session   by  the  phrase   Civilis  Pas- 

D. 24. 1.  26. /r.  and  D.  41.  6. 1.  2) :  sessio  ;    but   that   in  their  writings 

41.  2.  3.  3  :  41.  2.  3.  13:  41,  2.  3.  Civilis  Possessio  sometimes  has  this 

21  :  41.  2.  4 :  41.  2.  9  :  41.  2.  10.  i  :  meaning,  and  sometimes  denotes  In- 

41.  2.  16:  41.   2.   18. /r.  :   41.   2.  terdict- Possession :   in  other  words 

49.  I .  that  Civilis  Possessio,  as  stated  above, 

^  D.  41.  2.  24 :  D.  10.  4.  7.   I :  occasionally  indicates  Civil,  in  op- 

D.  45.  I.  38.  7.  position  to  Praetorian  possession  ; 

■*  D.  10.  4.  3.  IS,  with  which  cf.  occasionally   Legal,    i.e.    Civil    or 

D.  41.  3.  16  and  D.  43.  16.  i.  9  and  Praetorian    possession,    as    distm- 

10.  guished  from  mere  Deiention, 

8MrHunter,onp.2ioofhisi'?^wa«  •"  D.  41.  2.  22:  41.  2.  36. 
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usucapion   as  well   as   interdicts,  or  occasionally  denies  the 
latter. 

The  matter  of  D.  41.  2  may  be  considered  to  be  interdict- 
possession.  There  are  here  and  there  in  the  title  allusions  to 
mere  detention;  cases,  for  instance,  where  it  has  to  be  con- 
sidered by  the  reader  whether  a  man  is  alleged  to  possess  or  to 
detain.  There  are  also  a  few  passages  relating  to  usucapion- 
possession,  which  will  be  pointed  out  and  explained  by  notes 
where  needful.  But  the  topic  of  usucapion-possession  belongs 
properly  to  the  next  title,  D.  41.  3.  This,  as  we  have  already 
seen,  differs  from  interdict-possession  in  requiring  further  circum- 
stances of  bona  fides,  j'usta  causa  and  commercium  for  its  crea- 
tion, whereas  the  mere  fact  of  possession  gives  ground  for 
interdicts.  Hence  D.  41.  2  treats  of  the  possessionis  civiles, 
i.e.  either  possessio  non-naturalis  {ad  interdicta)  or  possessio 
non-praetoria  (cid  usiicapio7ieni),  in  so  far  as  they  are  the  founda- 
tion of  interdicts. 

The  contents  of  the  Title  may  be  thus  tabulated. 
I.     Acquisition  of  Possession. 

Acquisition  of  Possession  may  be  effected  by  one-       1.  2. 
self  for  oneself  {suo  nomine),  or  by  an  agent  for 
his  principal  {aliciio  nomine),  or  may  be   deri- 
vative. 

A.     Acquisition  of  possession  personally,  j«^  ;z^);«z«^,       3.  i. 
is  by  a  conjunction  of  {a)  factum,  (/')  animus  ; 

(a)     factum  is  the  physical  power  of  dealing  with 
the  thing  oneself,  and  of  preventing   others 
from  dealing  with  it ; 
coupled  with  consciousness  of  such  power. 


This  pov/er  may  arise  from 
(i)      presence  on  land, 

(ii)    presence  of  moveables  (generally), 

but  not  when  presence  gives  no  control, 


3. 

I,   14, 

15  •• 

23.  /;-. : 

30. 

5:02.1  and2: 

3. 

.    I    and 

3: 

30. /r.: 

51. 

3. 

1 :  18.  3 

and 

4 :  52.  ; 

2. 

1, 

.  21:  51, 

30.  pr.: 

33: 

U.  pr. 
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(iii)   control  without  presence.  1.  21  :  18.  2. 

Obviously,  then,  there  can  be  no  possession  3.  pr. :  23.  pr. : 
of  incorporeal  things  1,  30.  5:  38.  2: 

or,  of  things  corporeal,    but   naturally    in-  48. 

capable  of  being  possessed,  as 

(a)   an  individual  part  of  an  entirety,  26. 

(/3)    an  uncertain  portion  of  anything.  3.  2. 

But  land  is  supposed  capable  of  indefinite       26. 
division,  and  there  can  also  be  possession 
of  a  certain  though  undivided  portion  of 
any  article. 

(d)    Animus  is  the  intention  of  dealing  with  the  sub-        34.  J>r. :  41. 

ject  as  one's  own  property. 
Hence,  there  can  be  no  acquisition  of  possession 

lay  persons  incapable  of  forming  an  intention, 

as 

(i)      juridical  persons,  1.22:2. 

(ii)     lunatics,  1.  3  =  18.  r. 

(iii)   infants  of  very  tender  years,  not  having  the       1-  3  :  32.  2. 
authorization    of   their  guardian  (though 
this  exception  does  not  extend  to  pupils 
generally). 

Neither  can  there  be  acquisition  of  posses-        1.   6 :    30.    3  : 
sion  (though  there  may  be  acquisition  of  49.  i. 

detention)  by  persons  incapable  of  hold- 
ing property^ 

nor  of  subjects  wherein  property  is  disal-       3.   17:  23.  2: 
lowed  by  the  law,  30.  i. 

nor  of  a  thing  taken  by  mistake  for  another       34.  i. 
thing. 

B.  Acquisition  of  possession  through  an  agent  de- 
pends on  four  elements  :  (a)  factum  on  the  part 
of  the  agent,  (/')  animus  on  the  part  of  the 
agent,  {c)  animus  on  the  part  of  the  principal, 
(d)  a  relation,  juridical  or  consensual,  between 
the  principal  and  the  agent. 


1  The  jurists,  however,  admit  a  in  the  same  relation  to  the  actual 

quasi-possessio  in  dijtis  in  re;  which  jus  ifi  re,  as  true  possession  does  to 

signifies,  as  Savigny  points  out,  "the  property."     See  Sav.  ott  Pass.  Bk. 

exercise  of  a  Jus  in  re  which  stands  I.  §  12. 
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{a)     Factum  on  the  part  of  the  agent  is  his  physical       51. 
power  of  dealing  with  the  thing,  and  of  pre- 
venting others  from  dealing  with  it ;  coupled 
with  consciousness  of  such  power : 

(/')     animus  on  the  part  of  the  agent  is  his  intention       1.  19,  20  and 
to  acquire  possession  for  his  principal,   and  -2  2:2:18./^.: 

merely  detention  for  himself.  '42.  pr. 

Hence,  here  also,  there  can  be  no  acquisition  of       1.  9— 1 1. 
possession  by  persons  incapable  of  forming  an 
intention, 

but  possession  is  acquired  when  the  agent  is  in       34.  i. 
error,   and  yet  talies  what  his  principal   in- 
tended. 

(c)  Animus  on  the  part  of  the  principal  is  his  inten- 

tion, express  or  implied,  to  acquire  possession 
through  the  agent : 

express,  in  the  case  of  a  free  agent,  or  a  slave        1.  13  :  42.  i  : 
acquiring  no)i  ex  peculiari  causa,  44.  i :  49.  2. 

implied,  in  the  case  of  slaves  acquiring  ex  pecti-       1.  5  : 3. 12 :  24 : 
.    liari  causa.  34.  2:44.  i. 

When  a  slave  acquires  ex  peculiari  causa,  the       1.  5:  32.  2. 

aniftius  domini  is  dispensed  with,  if  the  master 

be  an  infant,  or  a  madman, 
or  a  juridical  person.  1.  22  :  2. 

So   also   when   an  infant  acquires  through  his       1.  20. 

guardian. 

[d)  The  relation  between   the  principal  and   the 

agent  may  either  be  a  Juridical  relation,  as 

(i)     Potestas  of  the  principal  over  the  agent,  if       1,  5:  4:  32.  2. 
the  latter  be  a  free  person ; 

(ii)    Potestas,   coupled  with  possession    of  the 
agent,  if  the  latter  be  a  slave :  and 

as  to  the  necessity  oi potestas,  see 

though  ]oxa.t-potestas  is  sufficient : 
as  to  the  necessity  of  possession,  see 

But  possession  of  a  fugitive  slave  continues 
until  he  is  possessed  by  some  other  person, 
or  in  good  faith  thinks  himself  free ; 


1 

.    12, 

14. 

i5 

24: 

1 

•   7. 

17. 

18, 

1. 

■  15: 

48. 

;   88 

.  2 

1, 

,  14: 

3. 

10 

50. 

I. 
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(iii)    A  right  of  usufruct  of  the  principal  over  the       1.  8:  49.  /;-. 
agent ; 

(iv)    Bona  fide  possession  of  the  agent   by  the       1.  6:    23,   2: 

principal,  under  the  belief  that  the  agent  34.  2. 

is  a  slave ; 
but  detention,  under  the  belief  that  he  is  a        50.  pr. 

son,  is  not  adequate, 
nor  is  mala  jide  possession  of  a  slave  or        1.  6 :  23.  2. 

freeman ; 

(v)    Tutcla  or  ctiratio  of  the  agent  over  the  prin-       1.  20  :  32.  2. 
cipal ; 

or  may  be  a  Consensual  relation,  as 

(vi)   Mandatuin  or  ratihabitio ;  1.  20  :  9  :  34. 

2:  42.  I. 

(vii)    Constitutum  possessorium  ;  21.  pr, 

though   such   constitutum  is  not  presumed  18. /r. :  48. 
from  the  mere  contract  to  convey  a  thing. 

N.B.     In  these  seven  cases  the  agent  has  merely  9:18./;-.:  49. 
detention.  l  • 

C.  Acquisition  of  Derivative  possession  depends  on 
{a)  factum,  defined  as  before,  ijb)  animus  possi- 
dendi  (not  animus  domini)  on  the  part  of  the 
transferee,  {c)  animus  transferendae  posses- 
sionis  on  the  part  of  the  transferor. 

(a)    Factum  and 

(h)    Animus  possidendi  require  no  explanation  be- 
yond what  has  been  already  given. 

(r)    Animus  transferendae  possessionis  exists  in  the 
following  cases : 
invariably  in  the  creation  of 
(i)     Emphyteusis^; 

(ii)    Fignus;  1.15:36:37: 

40,  pr. 
but  the  transferor,   not  the  transferee,  has  the       1.  15  :  36. 
(feigned)  possessio  ad  usucapionem ; 
(iii)   Missio  in  possessionem  ex  secundo  decreto:     8.23. 
usually,  but  not  invariably,  in  the  creation  of 


1  As  to  this  the  present  Title  says       Bk.  I.  §  13  and  Bk.  II.  §§  24  and  26. 
nothing:  but  see  bavigny  on  Poss. 
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(iv)    Precarittm  ;  10.  /;-.  —  2  : 

13.7:21.3: 
28:  36. 
See  also  the  express  statement  in  D.  43.  16.  4. 

I. 
Sometimes,  but  not  as  a  rule,  in  the  creation  of 

(v)    Seqtcestratio ;  39. 

There  is,  however,  no  derivative  possession,  but 
only  derivative  detention  in  the  following  cases: 
(vi)  Procuratio ; 
(vii)  Commodatum ; 
(viii)  Depositum  ; 
(ix)    Locatio ; 


(x)  Missio  in  possessionem  rei  so'vandae 
causa,  Icgatoriim,  damni  Unfecti  ex 
prima  decreto,  venh-is  nomitie  ; 

(xi)     Ususfructiis, 

In  connection  with  ministerial  and  derivative 
possession  we  have  the  famous  question  ' '  an 
plures  simul  rem  possidere  possunt."  The 
answer  is  that  two  cannot  detain  in  solidum, 
neither  can  two  possess  in  solidum ;  but  one 
may  detain,  whikt  the  other  possesses  the 
same  thing ;  or  one  may  possess  ad  interdicta, 
the  other  ad  usucapionem^. 

One  man,  however,  may  possess  on  several  titles :       3.  4  and  i\: 
though  no  one,  by  his  own  sole  act,  can  change  3. 19 :  19.  i. 

his  title  to  possession. 

II.     Continuance  of  Possession. 

A.     Continuance  of  personal  possession  depends  in       8  :  44.  1. 
general,    like    acquisition,   upon   a   conjunction 
of  («)  factum,  (/;)  animus  :  but  each  of  these 
elements  is  of  a  slighter  character  than  for  ac- 
quisition ; 

1  D.   41.   3.    16.     See  Warnkoe-  in  solidum;  but  makes  the  assump- 

nig's  remarks  on  this  topic:  Comment.  tion,  as  Savigny  points  out,  in  order 

Jtir.  Rom.  Priv.  p.   ■249.      Ulpian,  that  he  may  show  the  absurdity  to 

in  D.  43.  17.  3,  does  not  say  (as  some  which  the  doctrine  would  lead, 
writers  allege)  that  two  can  possess 


9. 

3. 

20. 

3. 

20. 

lO./r. 

:19./;-.: 

25. 

i: 

28: 

37. 

3. 

23: 

10. 

r. 

IS 

\.pr. 

:52, 

.pr. 

3. 

5  and  7 

:6. 

I  : 

17. 

I  : 

32. 

1. 

See 

also  D. 

13. 

6.5 

•  15 

. 
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{a)  factum  is  the  ability  to  reproduce  the  power  of 
dealing  with  the  thing  oneself,  and  of  pre- 
venting others  from  dealing  with  it ;  and  this 
power  may  exist  either  through 

(i)     Knowledge  where  the  thing  is;  3.   ii  :  18.  3  : 

4-1.  2 :  45. 

(ii)     Custodia,  without  precise  knowledge  ;  3. 13— 16 :  44, 

pr. 

{b)    animus  is  not   a  continuing  intention  to   deal       12.  i. 
with  the  subject  as  one's  own  property,   but 
the  mere  absence  of  a  contrary  intention ; 

hence  a  madman  or  a  pupil  cannot  lose  posses-       27  :  29. 
sion  anivio  solo. 

But  although  continuance  of  possession  depends       3.   7  :  25,   2  : 
in  general  on  a  conjunction  of  factum  and  33  :  46, 

animus,  there  is  an  exception  in  the  case  of 
land  ;  which  is  retained  in  possession  anitno 
solo,  till  the  disturbance  of  iht  factum  is  known 
and  submitted  to. 

There  is  also  an  exception  in  the  case  of  slaves,        1.  I4 :  3.  10  : 
who  are  retained  in  possession  so  long  as  they  13.  pr :  15. 

are  merely  fugitives,  not  possessed  by  another 
person,  nor  prepared  to  claim  freedom  as  a 
right. 

B.     Continuance  of  possession  through  an  agent 

depends  on  four  elements,  [a)  factiun  on  the  part 
of  the  agent,  [l>)  animus  on  the  part  of  the  agent, 
(r)  animus  on  the  part  of  the  principal,  (d)  a  re- 
lation, juridical  or  consensual,  between  the  prin- 
cipal and  the  agent. 

{a)    Factum  is  the  agent's  ability  to  reproduce  the       31. 
power  of  dealing  with  the  thing  and  of  pre- 
venting others  from  dealing  with  it ; 

but  the  death  or  madness  of  the  agent  works  no       3.   8:    25,    i : 
loss  of  possession  ;  40.  i  : 

neither  does  the  creation  of  a  sub-tenant,  25,  i  :  30,  6. 

(/')    Animus  on  the  part  of  the  agent  is  the  mere       9  :  31 :  32,/;-. 
absence  of  intention  to  cease  dealing  with  the  and  i, 

thing  on  behalf  of  the  principal ; 

but  a  slave  retains  possession  for  his  master,  even       15  :  40.  /;-. 
when  he  ejects  him. 
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((■)     Animus  on  the  part  of  the  principal  is  the  mere       9 :  30.  5 :  32. 
absence  of  intention  to  cease  holding  by  means  pr. :  42.  pr. 

of  the  agent. 

{d)    The  relation  between  principal  and  agent  must       Zlpr. ;  iO.pr. 
be  the  same  as  for  acquisition. 

III.     Loss  OF  Possession. 

A.     Loss  of  personal  possession  is  either  (a)  facto,  i.e.       8  :  44.  2. 
by  termination  of  the  factum  necessary  for  con- 
tinuance,  or  (/')  animo,  by  termination  of  the 
anviius  necessary  for  continuance,  or  {c)  facto  et 
animo. 

(a)    Facto  {sine  animo) : 

(i)     When  the  thing  itself  is  destroyed,  3.    17:   30.   3 

and  4: 
or  is  altogether  out  of  reach,  3.13:  13. /r.  : 

21.1: 25./;'. 

except  in  the  case  of  a  slave,  who  is  pos-       13,  pr. :  15. 
sessed  till  some  one  else  possesses  him,  or 
until  he  begins  to  act  as  a  freeman  ; 

(ii)    when  the  thing  is  stolen  or  taken  by  violence,        15. 

unless  it  is  stolen  by  the  slave  of  the  pos-       15  :  40.  pr. 
sessor ; 

(iii)    when  the  Praetor  grants  a  viissio  {ex  secundo       3.  ■23  :  30.  2  : 

decretd);  52.  1. 

(iv)    when  the  possessor  is  taken  captive  by  the        23.  i. 
enemy; 

(v)    when  the  possessor  ceases  to  be  sici  juris;  30.  3. 

(vi)    vihewtheiXimghQcorat'a  extra  co7nmercium;       30.  i. 

(1^)     animo  {sine  facto) : 

(vii)   by  mere  desire  to  abandon  possession  ;  8.   6  :   17.    i  : 

30.   4:    34. 
pr.  :  44.  2. 
except  when  the  possessor  is  a  pupil ;  29. 

{viii)  \>Y  constitutum possessorium ;     "  18.   pr.:    19. 

pr. :  21.  3. 
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(c)    animo  et  facto  : 

(ix)   by  abandonment ;  12.  i  :  18.  i  : 

44. 2 :  47./;-. 

(x)    by  delivery  to  another  person  ;  3.  9  :    17.   i  : 

18,    I  :   34. 
/r.  :38.  i. 

(xi)    by  manumission  of  a  slave ;  30.  4 :  38.  /;-. 

(xii)   by  ejectment  from  land,  when  the  ejected  3.  7 — 9 :  6.  i  : 

person  fears  to  attempt  to  re-enter,  or  is  7  :    18.    3  : 

repelled  by  superior  force.  25.  1  :  46. 

ItfoUows  that  ziw/^/Za/^^j-^^Jz^  is  possession  6:  18.  3. 
proper,  but   that  clandcstina  possessio  is 
merely  detention. 

B.    LosB  of  possession  held  tlirougli  an  agent. 

The  rules  on  this  subject  are  peculiar,  and  may 
be  tabulated  as  follows  : 

(i)     Possession  is  lost  animo,  by  the  mere  inten-       3.  9. 
tion  of  the  principal  to  abandon  posses- 
sion; 

(ii)    but  is  not  lost  yaci'^i  j^/i3, /.f.  by  disturbance       SeeD.  43.  16. 
of  the  physical  power  of  the  principal,  if  i.  45- 

the  agenf  s/achtm  continues ; 

(iii)    nor  is  it  lost  by  mere  termination  of  the       3.  8:  40.  i. 
agent's /iichiw  ; 
for  to  cause  loss  in  this  case,  possession  (not       30.  6:  44.  2. 
mere    detention)    must    be    assumed   by 
some  other  person,  or  detention  must  be- 
come physically  impossible ; 

(iv)    possession  is  not  lost  by  change  of  animus       20. 
on  the  agent's  part,  \{\%  factum,  or  power 
of  dealing,  remaining  unaltered ;  i.  e.  it  is 
not  lost  by  the  simple  intention  to  detain 
against  the  principal ; 

but    (in   a  single  passage)  it  is  said  to  be       47. 
lost  to  the  principal,  though  not  obtained 
by  the  agent,  when  the  agent  simply  in- 
tends to  possess; 

hence,  for  the  agent  to  become  possessor  in       47. 
the  place  of  the  principal  there  must,  in 
addition  to  animus,,  be  an  express  declara- 
tion ; 
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or  a  confrcciaiio  2.mo\xntmg  to  fitrhim  ;  3.  i8. 

and,  in  the  case  of  land,  there  must  on  the       3.  7  and  8. 
part  of  the  principal  be  knowledge,  and 
fear  or  unwillingness  to  re-enter; 

(v)    possession  is  not  even  lost  by  termination  of 

both  animus  and  factum  on  the  agent's 

part,  i.  e.  by  his  abandonment  or  transfer, 

unless,  in  case  of  abandonment, 

some  one  else  takes  possession ;  3,   8  :  40. 

44.3. 
or  unless,  in  case  of  transfer, 

the  other  party  actually  takes  possession^ ; 

and,  if  land  be  the  subject,  the  principal  must     3.    9 :   46. 

also  fear  or  be  unwilling  to  re-enter ; 

(vi)    possession  is  not  lost  by  mere  termination  of       3.  8  :   25. 
the  relation  of  principal  and  agent,  even  40.  i. 

though  the  termination  be  by  the  death  of 
the  agent,  or  by  some  other  mode  where- 
by hisfaclum  and  animus  end  together. 


1  There  had  been  a  doubt  as  to  tinian's  enactment,  C.  7.  32.  12. 
this  requisite,  but  Savigny  argues  See  Savigny  on  Foss,  Bk.  in.  §  35. 
that  the  doubt  was  removed  by  Jus- 
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DE   ADOUIRENDO   RERUM    DOMINIO. 

D.  41.  I. 


1.  Gaius  libro  secundo  rerum  cottidianarum  siue  aureo- 
rum.  Quarundam  rerum  dominium  nanciscimur  iure  gentium, 
quod  ratione  naturali  inter  omnes  homines  peraeque  seruatur, 
quarundam  iure  ciuili,  id  est  iure  proprio  ciuitatis  nostrae.  et 
quia  antiquius  ius  gentium  cum  ipso  genera  humano  proditum 
est,  opus  est,  ut  de  hoc  prius  referendum  sit.  (i.)  Omnia 
igitur  animalia,  quae  terra  mari  caelo  capiuntur,  id  est  ferae 
bestiae  et  uolucres  pisces,  capientium  fiunt : 

2.  Florentinus  Ubro  sexto  institutionum.  Vel  quae  ex 
his  apud  nos  sunt  edita. 

1.  Gaius.  Of  some  things  we  acquire  ownership  by  the 
jus  gentium,  which  through  natural  reason  is  observed  equally 
by  all  men,  of  other  things  by  the  civil  law,  i.e.  the  particular 
legal  system  of  our  own  state.  And  since  the  jus  gentium,  the 
more  ancient  of  the  two,  came  into  existence  along  with  the 
human  race  itself,  it  is  necessary  for  us  to  treat  of  this  first. 
I.  All  animals  then  which  are  captured  on  the  land,  in  the  sea 
or  in  the  air,  /.  e.  wild  beasts  and  birds  and  fishes,  belong  to 
those  who  take  them  : 

2.  Florentinus.  or  the  young  born  from  them  whilst  in 
our  power. 


^  yus  uattirale,  i.e.  the  Code  of  but  prior  to  the  separation  of  man- 
Divine  Morality,  or  Unrevealed  Re-  l<ind  into  nations  and  the  springing 
ligion  came  into  existence  with  the  up  of  Jus  Gentium,  there  would  be 
human  race :  Jjis  Genthan,  or  the  customs,  which  were  afterwards  per- 
customs  prevailing  in  all  nations,  petuated  in  the  Jus  Gentiuni,  and 
must  have  originated  at  a  later  date ;  these  are  what  Gr.ius  here  means. 

W.  I 
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[3.1- 


3.  Gaius  libro  secundo  rerum  cottidianarum  siue  aureo- 
rum.  Quod  enim  nullius  est,  id  ratione  natural!  occupant! 
conceditur.  (i.)  Nee  interest  quod  ad  feras  bestias  et 
uolucres,  utrum  in  suo  fundo  quisque  capiat  an  in  alieno. 
plane  qui  in  alienum  fundum  ingreditur  uenandi  aucupandiue 
gratia,  potest  a  domino,  si  is  prouiderit,  iure  prohiberi  ne  ingre- 
deretur.  (2.)  Quidquid  autem  eorum  ceperimus,  eo  usque 
nostrum  esse  intellegitur,  donee  nostra  custodia  coercetur: 
cum  uero  euaserit  custodiam  nostram  et  in  naturalem  liberta- 
tem  se  receperit,  nostrum  esse  desinit  et  rursus  occupantis  fit : 

4.  Florentinus  libro  sexto  institutionum.  Nisi  si  man- 
suefacta  emitti  ac  reuerti  solita  sunt. 

5.  Gaius  libro  secundo  rerum  cottidianarum  siue  aureo- 
rum.  Naturalem  autem  libertatem  recipere  intellegitur,  cum 
uel  oculos  nostros  effugerit  uel  ita  sit  in  conspectu  nostro,  ut 
difficilis  sit  eius  persecutio.     (i.)  Illud  quaesitum  est,  an  fera 

3.  Gains.  For  what  belongs  to  no  one'  is  by  natural 
reason  granted  to  the  first  taker,  i.  And  so  far  as  wild  beasts 
and  birds  are  concerned,  it  matters  not  whether  a  man  captures 
them  on  his  own  ground  or  on  the  ground  of  another.  Though 
undoubtedly  he  who  enters  upon  the  ground  of  another  for  the 
purpose  of  hunting  or  fowling  may  lawfully  be  forbidden  to 
enter  by  the  owner,  if  the  latter  perceive  him^  2.  Now  what- 
soever of  this  kind  we  have  captured  is  regarded  as  ours  so 
long  as  it  is  kept  in  our  custody :  but  when  it  has  escaped 
from  our  custody  and  betaken  itself  once  more  to  its  natural 
liberty,  it  ceases  to  be  ours,  and  again  belongs  to  him  who  can 
take  it^ 

4.  Florentinus.  Unless  such  animals  are  tamed  and  ac- 
customed to  be  let  out  and  to  return. 

5.  Gains.  And  it  is  considered  to  recover  its  natural 
liberty  when  it  either  has  gone  out  of  our  sight,  or  is  in  our  sight, 
but  its  pursuit  is  difficult,     i.  The  question  has  been  mooted 


1  This  statement  is  not  very  ac- 
curate :  res  annmnna,  such  as  the 
air  or  the  sea,  can  under  no  circum- 
stances belong  to  any  one :  neitlier 
of  course  CiUi  a  free  man,  nor  a 
slave  abandoned  by  his  master.  Hes 
sacra f,  relii^iosae  and  sanctae  are 
also  res  nitUius,  and  yet  cannot  be 
taken  by  any  occupant. 


-  If  he  persists  in  entering  he  is 
liable  to  an  actio  injitrianiiii,  D.  47. 
10.  13.  7. 

•*  "This,"  says  Savigny  {on  Foss. 
Bk.  III.  §  23),  "is  the  only  case  in 
which  the  loss  of  possession  is  im- 
mediately followed  by  the  loss  of 
property,  so  that  the  one  term  may 
be  used  for  the  other." 
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bestia,  quae  ita  uulnerata  sit,  ut  capi  possit,  statim  nostra  esse 
intellegatur.  Trebatio  placuit  statim  nostram  esse  et  eo  usque 
nostram  uideri,  donee  earn  persequamur,  quod  si  desierimus 
earn  persequi,  desinere  nostram  esse  et  rursus  fieri  occupantis: 
itaque  si  per  hoc  tempus,  quo  earn  persequimur,  alius  eam 
ceperit  eo  animo,  ut  ipse  lucrifaceret,  furtum  uideri  nobis  eum 
commississe.  plerique  non  aliter  putauerunt  eam  nostram 
esse,  quam  si  eam  ceperimus,  quia  multa  accidere  possunt,  ut 
eam  non  capiamus:  quod  uerius  est.  (2.)  Apium  quoque 
natura  fera  est:  itaque  quae  in  arbore  nostra  consederint,  ante- 
quam  a  nobis  alueo  concludantur,  non  magis  nostrae  esse 
intelleguntur  quam  uolucres,  quae  in  nostra  arbore  niduni 
fecerint :  ideo  si  alius  eas  incluserit,  earum  dominus  erit. 
(3.)  Fauos  quoque  si  quos  hae  fecerint,  sine  furto  quilibet 
possidere  potest :  sed  ut  supra  quoque  diximus,  qui  in  alienum 
fundum  ingreditur,  potest  a  domino,  si  is  prouiderit,  iure  pro- 

whether  a  wild  beast  so  wounded  that  its  capture  is  possible  is 
to  be  considered  our  property  at  once.  Trebatius  held  that  it 
was  ours  at  once,  and  must  be  considered  ours  so  long  as  we 
are  in  pursuit ;  but  that  if  we  desist  from  the  pursuit,  it 
ceases  to  be  ours,  and  again  becomes  the  property  of  him  who 
can  catch  it.  Therefore,  if,  whilst  we  are  pursuing  it,  another 
takes  it  with  the  intent  of  making  it  his  own,  he  must  be  held 
to  have  committed  a  theft  upon  us.  But  most  lawyers  have 
ruled  that  it  is  not  ours  unless  we  have  taken  it ;  for  many 
accidents  may  happen  to  prevent  us  from  taking  it.  And  this 
is  the  more  correct  view.  2.  Bees  too  are  naturally  wild'. 
Therefore  any  bees  which  have  settled  on  our  tree  are  no 
more  considered  ours,  until  we  have  hived  them,  than  birds 
which  have  made  their  nest  in  our  tree ;  if,  therefore,  any  one 
else  hive  them  he  will  be  their  owner.  3.  The  honeycombs 
also,  if  they  have  made  some,  any  one  can  take  possession  of" 
without  theft :  but,  as  we  have  also  stated  above,  a  person 
entering  on  another's  land  may  lawfully  be  forbidden  by  the 


^  Not  however  those  "quae  emitti  with  the   animits   domini  invests  a 

ac   reverti  solitae    sunt."     See  \.  4  man  with  possession  and  ownership 

above.  simuUaneously  in  cases  of  occiipatio 

^  And  by  possession  he  will  be-  and  traditio.  See  Savigny  on  Pass. 
come  owner  ;  for  prchensio  coupled 
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hiberi  ne  ingrederetur.  (4.)  Examen,  quod  ex  alueo  nostro 
euolauerit,  eo  usque  nostrum  esse  intellegitur,  donee  in  con- 
spectu  nostro  est  nee  difficilis  eius  persecutio  est:  alioquin 
occupantis  fit.  (5.)  Pauonum  et  columbarum  fera  natura  est 
nee  ad  rem  pertinet,  quod  ex  consuetudine  auolare  et  reuolare 
sclent :  nam  et  apes  idem  faciunt,  quarum  constat  feram  esse 
naturam  :  ceruos  quoque  ita  quidam  mansuetos  habent,  ut  in 
siluas  eant  et  redeant,  quorum  et  ipsorum  feram  esse  naturam 
nemo  negat.  in  his  autem  animalibus,  quae  consuetudine 
abire  et  redire  solent,  talis  regula  com  probata  est,  ut  eo  usque 
nostra  esse  intellegantur,  donee  reuertendi  animum  habeant, 
quod  si  desierint  reuertendi  animum  habere,  desinant  nostra 
esse  et  fiant  occupantium.  intellegantur  autem  desisse  reuer- 
tendi animum  habere  tunc,  cum  reuertendi  consuetudinem 
deseruerint.  (6.)  Gallinarum  et  anserum  non  est  fera  natura: 
palam  est  enim  alias  esse  feras  gallinas  et  alios  feros  anseres. 
itaque  si  quolibet  modo  anseres  mei  et  gaUinae  meae  turbati 
turbataeue  adeo  longius   euolauerint,   ut  ignoremus  ubi   sint, 

owner  to  enter,  if  he  perceive  him'.     4.  A  swarm  which  has 
flown  from  our  hive  is  considered  to  be  ours,  so  long  as  it  is  in 
our  sight,  and  its  pursuit  not  difficult ;    otherwise  it'belongs  to 
him  who  can  take  it.      5.    Peacocks  and  pigeons  are  naturally 
wild,  and  it  is  not  material  that  they  acquire  the  habit  of  flying 
a\yay  and  coming  back ;    for  bees  do  the  same,  and  it  is  ad- 
mitted that  their  nature  is  wild  :  some  people,  too,  have  deer 
so  tamed  that  they  habitually  go  into  the  woods  and  come  home 
again,  and  yet  no  one  denies  that  these  also  are  naturally  wild. 
But  with  regard  to  these  animals  which  go  and  come  regularly 
the  rule  has  been  adopted,  that  they  are  regarded  as  being 
ours  so  long  as  they  have  the  intent  of  returning;  but  if  they 
cease  to  have  that  intent,  they  cease  to  be  ours  and  become 
the  property  of  those  who  can  catch  them.     And  they  are  held 
to  have  lost  the  intent  of  returning,  when  they  have  ceased 
from  the  habit  of  returning.      6.    Fowls  and  geese  are  not 
naturally  wild  :    for  it  is  clear  that  there  are  other  fowls  which 
are  wild,  and  other  geese  which  are  wild'.     Therefore,  if  my 
geese  and  fowls,  through  being  in  any  way  frightened,  fly  away 
so  far  that  we  do  not  know  where  there  are,  they  are  never- 


^  41-  I-  3-  I-  -  Just.  Inst.  II.  I.  16. 
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tamen  nihilo  minus  in  nostro  dominio  tenentur.  qua  de  causa 
furti  nobis  tenebitur,  qui  quid  eorum  lucrandi  animo  adprehen- 
derit.  (7.)  Item  quae  ex  hostibus  capiuntur,  iure  gentium 
statim  capientium  fiunt: 

6.  Florentinus  libro  sexto  institutionum.  Item  quae  ex 
animalibus  dominio  nostro  eodem  iure  subiectis  nata  sunt : 

7.  Gaius  libro  secundo  rerum  cottidianarum  siue  aureo- 
rum.  Adeo  quidem,  ut  et  liberi  homines  in  seruitutem  dedu- 
cantur :  qui  tamen,  si  euaserint  hostium  potestatem,  recipiunt 
pristinam  libertatem.  (i.)  Praeterea  quod  per  alluuionem  agro 
nostro  flumen  adicit,  iure  gentium  nobis  adquiritur.  per  allu- 
uionem autem  id  uidetur  adici,  quod  ita  paulatim  adicitur,  ut 
intellegere  non  possimus,  quantum  quoquo  momento  temporis 
adiciatur.  (2.)  Quod  si  uis  fluminis  partem  aliquam  ex  tuo 
praedio  detraxerit  et  meo  praedio  attulerit,  palam  est  eam  tuam 
permanere.     plane    si   longiore  tempore   fundo  meo   haeserit 

theless  retained  in  our  ownership.  Wherefore  any  one  taking 
any  of  these  things  for  purposes  of  profit  will  be  liable  to 
us  for  theft.  7.  Those  things  again  which  are  taken  from 
the  enemy,  at  once  belong  by  th&  jus gentiipn  to  the  takers' : 

6.  Floreniiiiiis.  Likewise  the  young  of  the  animals  sub- 
ject to  our  ownership  by  this  same  rule': 

7.  Gaius.  So  much  so  that  even  freemen  are  reduced 
into  slavery^:  though  still,  if  they  escape  from  the  power  of 
their  enemies,  they  recover  their  original  liberty.  i.  More- 
over an  addition  which  a  river  makes  to  our  land  by  alluvion 
is  acquired  by  us  according  to  the  jus  gentium ;  that  being 
considered  to  be  added  by  alluvion  which  is  added  so  gra- 
dually, that  we  cannot  perceive  how  much  is  added  at  each 
instant  of  time.  2.  But  if  the  violence  of  the  river  tear  away 
a  portion  from  your  field  and  carry  it  to  mine,  it  is  clear  that  it 
remains  yours ^      Although  if  it  remain  attached  to  my  field 


^  This   rule   does    not    apply   to  noteworthy  that  there  is  not  only  a 

captured   land:    D.  49.    15.   20.   i.  change  of  ownership  of  things,  but 

See  also  Voet,  ad  loc.  a  change  of  status  of  men. 

2  Justinian     slightly     alters     the  •*  Such  occurrences  were  frequent 

arrangement  of  this  passage,  Inst.  in  the    Po.     See    Lucan,    li.    407  : 

II-  I-  19-  "  IIlos  terra  fugit  dominos,  hie  rura 

^  Adeo  id:  because  it  is  still  more  colonis  Accedunt  donante  Pado." 
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arboresque,  quas  secum  traxerit,  in  meum  fundum  radices 
egerint,  ex  eo  tempore  uidetur  meo  fundo  adquisita  esse.  (3.) 
Insula  quae  in  mari  nascitur  (quod  raro  accidit)  occupantis  fit : 
nullius  enim  esse  creditur.  in  flumine  nata  (quod  frequenter 
accidit),  si  quidem  mediam  partem  fluminis  tenet,  communis 
est  eorum,  qui  ab  utraque  parte  fluminis  prope  ripam  praedia 
possident,  pro  modo  latitudinis  cuiusque  praedii,  quae  latitude 
prope  ripam  sit :  quod  si  alteri  parti  proximior  sit,  eorum  est 
tantum,  qui  ab  ea  parte  prope  ripam  praedia  possident.  (4.) 
Quod  si  uno  latere  perruperit  flumen  et  alia  parte  nouo  riuo 
fluere  coeperit,  deinde  infra  nouus  iste  riuus  in  ueterem  se 
conuerterit,  ager,  qui  a  duobus  riuis  comprehensus  in  formam 
insulae  redactus  est,  eius  est  scilicet,  cuius  et  fuit.  (5.)  Quod 
si  toto  naturali  alueo  relicto  flumen  alias  fluere  coeperit,  prior 

for  a  considerable  time,  and  the  trees  which  it  has  brought 
with  it  have  extended  their  roots  into  my  land,  from  that 
period  it  is  regarded  as  accruing  to  my  fields  3.  When  an 
island  rises  up  in  the  sea,  a  rare  occurrence,  it  belongs  to  the 
first  occupant,  for  (previously)  it  is  regarded  as  belonging  to  no 
one.  One  arising  in  a  river,  a  thing  often  happening,  if  it 
occupy  the  middle  thereof,  is  the  common  property  of  those 
■who  possess  lands  along  the  bank  on  either  side  of  the  river, 
in  proportion  to  the  breadth  of  each  man's  land  as  measured 
along  the  bank ;  but  if  it  be  nearer  to  one  side  than  the  other, 
it  belongs  to  those  only  who  possess  the  lands  near  the  bank 
on  that  side.  4.  But  if  the  river  break  through  on  one  side, 
and  begin  to  flow  in  another  direction  in  a  new  bed,  and  then 
this  new  stream  return  lower  down  to  the  old  one,  the  land 
which  is  included  between  the  two  streams  and  reduced  to  the 
form  of  an  island  belongs  clearly  to  the  person  to  whom  it 
belonged  previously.  5.  But  if  the  river  leave  its  natural 
channel  altogether  and  begin  to  flow  in  another  direction,  the 


^  The    parallel    passage    in    the  identified,    belongs    to   its   original 

Institutes  has  the  reading  "  videntur  owner.     If,    however,    we   consider 

vicini  fundo  acquisitae  esse  : "  and  it  the  land  to  be  derelict  longiore  tern- 

seems    obvious    that    the    trees   are  pore,  there  may  be  an  acquisition  by 

acquired,  because  they  derive  their  the  owner  of  the  bank  as  occupant, 

nourishment   from  the  new  soil  in  See  note   on  Just.   Inst.    11.    i.  21 

which  they  have  struck  root.    Equity  (Abdy  and  Walker's  edition),  and 

would    incline  to    the  notion   that  Schulting's  annotations  c<//(?c. 
the  land  itself,  as  long  as  it  can  be 
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quidem  alueus  eorum  est,  qui  prope  ripam  praedia  possident, 
pro  modo  scilicet  latitudinis  cuiusque  praedii,  quae  latitude 
prope  ripam  sit :  nouus  autem  alueus  eius  iuris  esse  incipit, 
cuius  et  ipsum  flumen,  id  est  publicus  iuris  gentium,  quod  si 
post  aliquod  temporis  ad  priorem  alueum  reuersum  fuerit  et 
flumen,  rursus  nouus  alueus  eorum  esse  incipit,  qui  prope 
ripam  eius  praedia  possident.  cuius  tamen  totum  agrum  nouus 
alueus  occupauerit,  licet  ad  priorem  alueum  reuersum  fuerit 
flumen,  non  tamen  is,  cuius  is  ager  fuerat,  stricta  ratione  quic- 
quam  in  eo  alueo  habere  potest,  quia  et  ille  ager  qui  fuerat 
desiit  esse  amissa  propria  forma  et,  quia  uicinum  praedium 
nullum  habet,  non  potest  ratione  uicinitatis  uUam  partem  in  eo- 
alueo  habere  :  sed  uix  est,  ut  id  optineat.  (6.)  Aliud  sane  est, 
si  cuius  ager  totus  inundatus  fuerit:  namque  inundatio  speciem 

original  bed  belongs  to  those  who  possess  lands  along  the 
bank,  in  proportion,  of  course,  to  the  breadth  of  each  man's 
land  measured  along  the  bank  :  and  the  new  bed  begins  to  be 
of  the  same  character  as  the  river  itself,  namely  public,  ac- 
cording to  the  jus  gfii/iiii/i.  But  if  after  a  while  the  river 
return  to  its  former  channel,  the  new  bed  again  belongs  to 
those  who  possess  the  lands  along  its  bank.  And  even  when 
the  new  bed  has  occupied  the  whole  of  a  man's  land,  the 
owner  to  whom  this  land  belonged  cannot  in  strictness  of  law 
have  any  right  to  the  bed,  even  though  the  river  has  returned 
to  its  original  channel,  because  the  land  which  once  was 
his  has  ceased  to  be  his  through  losing  its  proper  form ;  and 
because  he  has  no  neighbouring  land,  he  cannot  take  any 
portion  of  the  bed  by  reason  of  vicinity ;  but  it  is  scarcely 
possible  that  this  rule  should  be  upheld*.  6.  The  rule  at 
any  rate  is  different,  when  a  man's  land  is  completely  flooded ; 

^  Schulting  says:  ^^ sed  vix  est  ut  may  be  specified  where  the  title  of 

id  ohiincat.    Semper  scilicet. "    And  the    old    owner    ought    to    revive, 

he  calls  attention  to  the  paragraph  viz.  (i)  when  the  land  can  be  identi- 

immediately  following  in   the  text.  fied   by    the    remains   of  buildings 

Many   commentators    say   that   the  which  stood  upon  it  before  it  was 

owner  of  the  land   occupied  as  a  overwhelmed    (D.    41.     r.    14.    i): 

new  bed  has  a  title  in  equity,  though  (2)  when  the  encroachment  of  the 

without  title  in  law,  and  that  this  is  water   and   its    retirement    are    loio 

the    signification    of    "vix    est    ut  iinpetti  (D.  41.  1.30.  3).     See  Just, 

obtineat ;"     e.i^.    Pothier,    Vinnius,  Inst.  2.  i.  23. 
Wissenbach,    Wieling.     Two   cases 
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fundi  non  mutat  et  ob  id,  cum  recesserit  aqua,  palam  est  eius- 
dem  esse,  cuius  et  fuit,  (7.)  Cum  quis  ex  aliena  materia 
speciem  aliquam  suo  nomine  fecerit,  Nerua  et  Proculus  putant 
hunc  dominum  esse  qui  fecerit,  quia  quod  factum  est,  antea 
nullius  fuerat.  Sabinus  et  Cassius  magis  naturalem  rationem 
efficere  putant,  ut  qui  materiae  dominus  fuerit,  idem  eius  quo- 
que,  quod  ex  eadem  materia  factum  sit,  dominus  esset,  quia 
sine  materia  nulla  species  effici  possit :  ueluti  si  ex  auro  uel 
argento  uel  aere  uas  aliquod  fecero,  uel  ex  tabulis  tuis  nauem 
aut  armarium  aut  subsellia  fecero,  uel  ex  lana  tua  uestimentum, 
uel  ex  uino  et  melle  tuo  mulsum,  uel  ex  medicamentis  tuis 
emplastrum  aut  collyrium,  uel  ex  uuis  aut  oliuis  aut  spicis  tuis 
uinum  uel  oleum  uel  frumentum.  est  tamen  etiam  media 
sententia  recte  existimantium,  si  species  ad  materiam  reuerti 
possit,  uerius  esse,  quod  et  Sabinus  et  Cassius  senserunt,  si 
non  possit  reuerti,  uerius  esse,  quod  Neruae  et  Proculo  placuit. 
ut  ecce  uas  conflatum  ad  rudem  massam  auri  uel  argenti  uel 
aeris  reuerti  potest,  uinum  uero  uel  oleum  uel  frumentum  ad 

for  the  flood  does  not  alter  the  character  of  the  land ;  and 
therefore  when  the  water  retires,  it  is  clear  that  it  belongs 
to  the  same  person  to  whom  it  belonged  before.  7.  When 
any  one  has  on  his  account  converted  the  property  of  another 
into  a  new  form,  Nerva  and  Proculus  think  that  the  converter 
is  owner,  because  what  has  been  made  was  previously  no  one's 
property.  Sabinus  and  Cassius  think  that  natural  reason  would 
rather  lead  us  to  the  conclusion  that  he  who  was  owner  of  the 
material  should  also  be  owner  of  what  has  been  made  from 
that  material,  because  nothing  could  have  been  made  without 
the  material :  for  instance,  if  I  have  made  a  vessel  out  of 
(your)  gold  or  silver  or  copper,  or  a  ship  or  cupboard  or 
benches  out  of  your  planks,  or  a  garment  out  of  your  wool,  or 
mead  out  of  your  wine  and  honey,  or  a  plaster  or  eye-salve 
out  of  your  drugs,  or  wine,  oil  or  corn  out  of  your  grapes, 
olives  or  ears.  There  is,  however,  an  intermediate  opinion, 
held  by  those  who  think,  and  think  rightly,  that  if  the  new 
form  can  be  reconverted  into  its  material,  the  view  taken 
by  Sabinus  and  Cassius  is  the  more  correct  one ;  but  if  it 
cannot  be  reconverted,  that  of  Nerva  and  Proculus.  Thus, 
for  instance,  a  vessel  made  by  casting  can  be  reconverted  into 
the  rough  mass  of  gold  or  silver  or  copper,  but  wine  or  oil 


7.  lo]  De  ad(jnirendo   reriim   doininio.  9 

uuas  et  oliuas  et  spicas  reuerti  non  potest :  ac  ne  mulsum 
quidem  ad  mel  et  uinum  uel  emplastrum  aut  collyria  ad  medi- 
camenta  reuerti  possunt.  uidentur  tamen  mihi  recte  quidam 
dixisse  non  debere  dubitari,  quin  alienis  spicis  excussum  fru- 
mentum  eius  sit,  cuius  et  spicae  fuerunt :  cum  enim  grana, 
quae  spicis  continentur,  perfectam  habeant  suam  speciem,  qui 
excussit  spicas,  non  nouam  speciem  facit,  sed  earn  quae  est 
detegit.  (8.)  Voluntas  duorum  dominorum  miscentium  mate- 
rias  commune  totum  corpus  efficit,  siue  eiusdem  generis  sint 
materiae,  ueluti  uina  miscuerunt  uel  argentum  conflauerunt, 
siue  diuersae,  ueluti  si  alius  uinum  contulerit  alius  mel,  uel 
alius  aurum  alius  argentum :  quamuis  et  mulsi  et  electri  noui 
corporis  sit  species.  (9.)  Sed  et  si  sine  uoluntate  dominorum 
casu  confusae  sint  duorum  materiae  uel  eiusdem  generis  uel 
diuersae,  idem  iujris  est.  (10.)  Cum  in  suo  loco  aliquis  aliena 
materia  aedificauerit,  ipse  dominus  intellegitur  aedificii,  quia 
omne  quod  inaedificatur  solo  cedit.  nee  tamen  ideo  is  qui 
materiae  dominus  fuit  desiit  eius  dominus  esse  :  sed  tantisper 

or  corn  cannot  be  reconverted  into  grapes,  or  olives  or  ears, 
neither  can  mead  be  resolved  into  honey  and  wine,  or  a  plaster 
or  eye-salve  into  drugs.  But  some  authorities  seem  to  me  to 
have  stated  correctly  that  there  ought  to  be  no  doubt  as  to 
corn  threshed  out  of  another's  ears  belonging  to  the  owner  of 
the  ears ;  for  inasmuch  as  the  grains  contained  in  the  ears 
have  a  perfect  form  of  their  own,  he  who  has  threshed  the 
ears  does  not  create  a  new  form,  but  brings  to  view  one  that 
exists.  8.  The  consent  of  two  owners  who  mix  their  mate- 
rials makes  the  whole  compound  common  property,  whether 
the  materials  be  of  the  same  kind,  as  when  they  have  mixed 
wines  or  fused  together  silver,  or  of  different  kinds,  as  when 
one  has  contributed  wine  and  the  other  honey,  or  one  gold  and 
the  other  silver;  although  there  is  a  form  of  a  new  descrip- 
tion in  the  mead  or  electrum,  9.  And  so  too  if  the  materials 
of  two  persons  be  mixed  together  by  accident  without  their 
consent,  whether  they  be  of  the  same  kind  or  different,  the 
rule  is  the  same.  10,  When  any  one  has  built  upon  his  own 
ground  with  another's  materials,  he  himself  is  considered  to  be 
the  owner  of  the  building,  because  every  superstructure  is  an 
accession  to  the  soil.  But  the  former  owner  of  the  materials 
does  not  hereby  cease  to  be  the  owner ;   though  for  a  while  he 
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neque  uindicare  earn  potest  neque  ad  exhibendum  de  ea  agere 
propter  legem  duodecim  tabularum,  qua  cauetur,  ne  quis 
tignuin  alienum  aedibus  suis  iunctum  eximere  cogatur,  sed 
duplum  pro  eo  praestet.  appellatione  autem  tigni  omnes 
materiae  significantur,  ex  quibus  aedificia  fiunt.  ergo  si  aliqua 
ex  causa  dirutum  sit  aedificium,  poterit  materiae  dominus  nunc 
earn  uindicare  et  ad  exhibendum  agere.  (ii.)  lUud  recte 
quaeritur,  an,  si  id  aedificium  uendiderit  is  qui  aedificauerit  et 
ab  emptore  longo  tempore  captum  postea  dirutum  sit,  adhuc 
dominus  materiae  uindicationem  eius  habeat.  causa  dubita- 
tionis  est,  an  eo  ipso,  quo  uniuersitas  aedificii  longo  tempore 
capta  est,  singulae  quoque  res,  ex  quibus  constabat,  captae 
assent:  quod  non  placuit.  (12.)  Ex  diuerso  si  quis  in  alieno 
solo  sua  materia   aedificauerit,    illius  fit  aedificium,  cuius  et 

cannot  either  bring  a  viiidkatio  or  an  actio  ad  exhibe^idum^, 
because  of  the  Law  of  the  Twelve  Tables ^  in  which  it  is 
provided  that  no  one  can  be  compelled  to  take  out  another 
man's  tigniim  which  has  been  worked  into  his  own  building, 
but  must  pay  the  double  value  for  it  I  Under  the  appellation 
of  tignuin  is  comprehended  all  materials  whereof  buildings  are 
made.  Therefore,  if  the  building  be  from  any  cause  pulled 
down,  the  owner  of  the  material  can  then  bring  his  vindicatio 
and  his  actio  ad  exhibendum'^.  11.  This  question  is  properly 
asked;  if  the  person  who  built  has  sold  the  building,  and 
it  has  been  pulled  down  after  the  purchaser  has  completed  his 
usucapion,  will  the  owner  of  the  materials  still  have  his  vindi- 
catio? The  reason  for  doubt  is,  whether  through  the  mere 
fact  of  the  Avhole  of  a  building  being  acquired  by  usucapion, 
the  individual  parts  also  of  which  it  was  composed  should  be  so 
acquired  :  and  it  has  been  ruled  to  the  contrary ^  12.  In  the 
converse  case,  if  any  one  builds  on  another's  ground  with  his 
own  materials,  the  building  belongs  to  the  owner  of  the  soil,  and 


1  The  builder  must  have  taken  tigno  injuncto.  ]v&\..  Inst.  1.  \.  29. 
the  materials  in  good  faith:  if  he  *  Usacapion  cannot  run,  for  the 
has  acted  with  mala  fides,  the  owner  materials  are  not  held  per  se,  but  as 
can  bring  an  aefio  ad  exhibendum,  parts  of  the  land.  See  D.  41.  3,  23. 
D.  6.  I.  23.  6.     But  he  must  in  this  and  D".  6.  i.  23.  6  and  7. 

action  be  content  to  take  the  value  *  D.  41.  2.  30;  41.  2.  23.  2.    See 

perjuratnentum  in  litem.    D.  46.  3.  Savigny  on  Pass.  Bk.  11.  §  23:  also 

98.  8.     D.  47.  3.  I.  the    references    in    the    preceding 

2  Tab.  VI.  11.  7  and  8.  note. 
^  Fer  actionem   quae  vacatur    de 


7.  13]  D&   adqiiirendo   rerum   dorninio.  ir 

solum  est  et,  si  scit  alienum  solum  esse,  sua  uoluntate  amississe 
proprietatem  materiae  intellegitur:  itaque  neque  diruto  quidem 
aedificio  uindicatio  eius  materiae  competit.  certe  si  dominus 
soli  petat  aedificium  nee  soluat  pretium  materiae  et  mercedes 
fabrorum,  poterit  per  exceptionem  doli  mali  repelli,  utique  si 
nescit  qui  aedificauit  alienum  esse  solum  et  tanquam  in  suo 
bona  fide  aedificauit :  nam  si  scit,  culpa  ei  obici  potest,  quod 
temere  aedificauit  in  eo  solo,  quod  intellegeret  alienum.  (13.) 
Si  alienam  plantam  in  meo  solo  posuero,  mea  erit :  ex  diuerso 

if  the  builder  knows  that  the  soil  is  another's,  he  is  considered 
to  have  lost  the  ownership  of  his  materials  of  his  own  free  will : 
hence  no  vindicatio  of  the  materials  is  allowed,  even  if  the 
building  be  pulled  down.  And  yet  if  the  owner  of  the  soil 
sues  for  the  building,  and  will  not  pay  the  price  of  the  mate- 
rials and  the  wages  of  the  workmen,  he  can  be  met  by  the 
plea  of  fraud,  at  any  rate  if  the  builder  did  not  know  that  the 
soil  was  another's,  and  built  in  good  faith  as  though  upon  his 
own  soil ;  for  if  he  knew,  he  can  be  charged  with  wrongfulness 
for  building  recklessly  on  soil  which  he  knew  to  belong  to 
some  one  else'.  13.  If  I  set  another's  plant  in  my  own  soil, 
it  will  be  mine ;   and  conversely,   if  I  set  my  own  plant  in 

^  The  questions  discussed  in  this  vindicate,  when  the  building  is 

section  and  §  10  do  not  turn  simply  pulled  down,  if  the  builder  was 

on  the  ownership  of  the  land   and  in  mala  fide,  D.  47.  3.  2. 
the  owaiership  of  the  materials,  but       iii.     A  builds  on  A's  land  of  whic/i 

are  complicated  by  the  further  con-  B  has  possession,  using  A's  ma- 

siderations  of  the  possession  of  the  ierials.     A  simply  sues  for  the 

land  and  the  good  or  bad  faith  of  land  and  recovers  the  land  and 

the  builder.     We  may  thus  tabulate  building. 

the  possible  forms  of  the  problem,       iv.     A  builds  on  A's  land  of  ivhich 

including  for   symmetry's   sake  the  B  has  possession,  using  B's  ma- 

very  simple  case  which  stands  first:  te?'ials.     When  A  sues  for  the 

i.       A  builds  on  A's  land  of  tvhich  land,  he  must  tender  the  price 

A  has  possession,  tising  A's  ma-  of  the  materials,  or  is  liable  to 

terials.     There    is    clearly    no  the    exceptio   doli    mali.     If  A 

action,  for  even  if  ^  acted  with  acted  in  mala  fide  there  is  also 

mala  fides  he  did  not  in  fact  do  an  actio  de  tigno  injinicto,  and 

wrong.  a  vindicatio  after  the  building 

ii.      A  builds  on  A's  land,  of  which  is  pulled  down. 

A    lias    possession,     using    B's       v.      A  builds  on  B's  land  of  which 

materials.     This  is  the  case  in  A  has  possession,  iising  A's  ma- 

41.  I.  7.   10.     B  can  bring  the  terials.     When  B  sues  for  the 

action  de  tigno  injuncto  in  any  land,  he  must  tender  the  price 

case,  Inst.  11.  i.  29  ;  D.  6.  i.  of  the  materials,  if  A  acted  in 

33.  6j  D.   10.  4.  6;  and  also  bona  fide;  but  need  not  tender, 
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SI  meam  plantam  in  alieno  solo  posuero,  illius  erit :  si  modo 
utroque  casu  radices  egerit :  antequam  enim  radices  ageret, 
illius  permanet,  cuius  et  fuit.  his  conueniens  est,  quod,  si 
uicini  arborem  ita  terra  presserim,  ut  in  meum  fundum  radices 
egerit,  meam  effici  arborem  :  rationem  enim  non  permittere,  ut 
alterius  arbor  intellegatur,  quam  cuius  fundo  radices  egisset. 
et  ideo  prope  confinium  arbor  posita,  si  etiam  in  uicinum  fun- 
dum radices  egerit,  communis  est. 

8.  Marcianus  libro  tertio  institutionum.  Pro  regione 
cuiusque  praedii.  (i.)  Sed  et  si  in  confinio  lapis  nascatur  et 
sunt  pro  indiuiso  communia  praedia,  tunc  erit  lapis  pro  indi- 
uiso  communis,  si  terra  exemptus  sit. 

another's  soil,  it  will  be  his ;  provided  only  in  each  of  these 
cases  that  it  has  taken  root;  for  before  it  has  taken  root, 
it  belongs  to  its  former  owner.  It  is  in  accordance  Avith  this 
rule  that  if  I  so  upheap  with  earth  the  tree  of  a  neighbour,  that 
it  throws  out  roots  into  my  soil,  it  becomes  my  tree ;  for  reason 
does  not  permit  that  it  should  be  considered  the  tree  of  any 
one  but  the  person  in  whose  land  it  has  rooted  itself  Hence 
too  a  tree  placed  near  a  boundary,  if  it  throws  out  roots 
into  our  neighbour's  land  as  well  (as  ours)  is  common  pro- 
perty : 

8.  Marciamis.  In  proportion  to  the  ground  it  covers  in 
each  man's  field',  i.  But  though  a  stone  may  be  on  the 
boundary,  and  the  lands  are  undivided  common  property, 
the  stone  will  in  such  case  be  undivided  common  property,  if 
it  is  taken  out  of  the  earths 


\l  A  was  in  mala  fide.    D.  41.  i.  viii.  A  builds  on  B's  laiid  of  which 

7.  12;   D.   6.   I.  48;  D.  44.  4.  Ji  has  possessio)!,  t/si/ig  B's  ma- 

14;  /wA  2.  I.  30;  C.  3.  32.  II.  h-ria/s.      A   loses    his    labour; 

vi.     A  builds  on  B's  land  of  which  and  B,  I  should  submit,  has  an 

A  has  possession,  using  B's  ma-  action  de  tigno  injtcncto,   if  A 

tc7-ials.     B  sues   for  the    land  was  in  mala  fide. 

and  tenders  nothing.    If  A  act-  1  The  tree  is  not  common  in  pro- 

ed    i7i   mala  fide,   B  will    also  portion  to  the  amount  of  its  roots  in 

have  an  action  de  tigno  Juncio  each  man's  land,    for   it  would    be 

before  he  vindicates;    whether  difficult,     or    rather   impossible,    to 

after  the  vindicatio  is  doubtful.  settle  this  amount,  and  therefore  it 

vii.   A  builds  on  B's  land  of  ivhich  is  divided  according  to  the  section 

B  has  possession,  using  A's  ma-  made   by  a    series   of  vertical   and 

terials.     A  simply  loses  his  ma-  contiguous     lines     intersecting    the 

terials   and  labour.     D.    12.    6.  boundary  at  right  angles. 

33  5  ^-  44-  4  14-  '  This    passage    has    caused    an 
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9.  '  Gaius  libro  secundo  rerum  cottidianarum  siue  aureo- 
rum.  Qua  ratione  autem  plantae  quae  terra  coalescunt  solo 
cedunt,  eadem  ratione  frumenta  quoque  quae  sata  sunt  solo 
cedere  intelleguntur.  ceterum  sicut  is,  qui  in  alieno  solo  aedi- 
ficauit,  si  ab  eo  dominus  soli  petat  aedificium,  defendi  potest 
per  exceptionem  doli  mali,  ita  eiusdem  exceptionis  auxilio  tutus 
esse  poterit,  qui  in  alienum  fundum  sua  impensa  conseuit. 
(i^  litterae  quoque  licet  aureae  sint,  perinde  chartis  membra- 
nisque  cedunt,  ac  solo  cedere  solent  ea  quae  aedificantur  aut 
seruntur.  ideoque  si  in  chartis  membranisue  tuis  carmen  uel 
historiam  uel  orationem  scripsero,  huius  corporis  non  ego,  sed 
tu  dominus  esse  intellegeris.  sed  si  a  me  petas  tuos  libros 
tuasue  membranas  nee  impensas  scripturae  soluere  uelis,  potero 
me  defendere  per  exceptionem  doli  mali,  utique  si  bona  fide 
eorum  possessionem  nanctus  sim.      (2.)    Sed  non  uti  litterae 

9.  Gains.  On  the  same  principle  whereby  plants  growing 
on  the  land  are  accessions  to  the  soil,  corn  also  when  sown  is 
considered  to  become  an  accession.  But  just  as  the  builder 
on  another's  ground'  can  defend  himself  by  the  plea  of  fraud, 
if  the  owner  of  the  soil  sue  him  for  the  building,  so  can  a  man 
protect  himself  by  the  aid  of  the  same  plea,  when  he  has  sown 
at  his  own  expense  in  another's  field',  i.  Writing  too,  even 
if  of  gold,  is  as  much  an  accession  to  the  paper  or  parchment, 
as  buildings  or  crops  are  an  accession  to  the  soil.  Therefore, 
if  I  have  written  on  your  paper  a  poem  or  a  history  or  an 
oration,  you,  and  not  I,  are  regarded  as  the  owner  of  the 
substance.  But  if  you  claim  from  me  your  books  or  parch- 
ments, and  refuse  to  pay  the  expense  of  the  writing,  I  can 
defend  myself  by  the  exception  of  fraud,  at  any  rate  if  I 
obtained  possession  of  the  materials  in  good  faith.  2.  But 
pictures  are  not  accessions  to  the  tablets  (on  which  they  are 

immense     amount    of    controversy  but  in  spite  of  this   latter  circum- 

amongst  the  commentators.     There  stance  the  stone  when  removed   is 

is  first  of  all  a  dispute  whether  we  joint-property,  or  common  in  equal 

should  read  pro  diviso  cojniniinia  or  shares,  though  the  line  of  demarca- 

pro  indiviso  comiintnia,    but   MSS.  tion  for  cultivation  might  divide  it 

authority  is  altogether  in  favour  of  otherwise. 

the  latter.     Taking  this  as  our  read-  ^  We  must  suppose  him  to  be  a 

ing,  we  may  perhaps  adhere  to  the  bona  fide  possessor. 

explanation  of  Accursius,   that  the  ^  Sc.    in    good    faith,    whilst   in 

lands  are  common  in  ownership,  and  possession. 

divided  for  purposes  of  cultivation  ; 
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chartis  membranisue  cedunt,  ita  solent  picturae  tabulis  cedere, 
sed  ex  diuerso  placuit  tabulas  picturae  cedere.  utique  tamen 
conueniens  est  domino  tabularum  aduersus  eum  qui  pinxerit, 
si  is  tabulas  possidebat,  utilem  actionem  dari,  qua  ita  efificaciter 
experiri  poterit,  si  picturae  impensam  exsoluat ;  alioquin  noce- 
bit  ei  doli  mali  exceptio :  utique  si  bona  fide  possessor  fuerit 
qui  pinxerit.  aduersus  dominum  uero  tabularum  ei  qui  pinx- 
erit rectam  uindicationem  competere  dicimus,  ut  tamen  pretium 
tabularum  inferat :  alioquin  nocebit  ei  doli  mali  exceptio.  (3.) 
Hae  quoque  res,  quae  traditione  nostrae  fiunt,  iure  gentium 
nobis  adquiruntur :  nihil  enim  tam  conueniens  est  naturali 
aequitati  quam  uoluntatem  domini  uolentis  rem  suam  in  alium 
transferre  ratam  haberi.  (4.)  Nihil  autem  interest,  utrum  ipse 
dominus  per  se  tradat  alicui  rem  an  uoluntate  eius  aliquis. 
qua  ratione,  si  cui  libera  negotiorum  administratio  ab  eo  qui 
peregre  proficiscitur  permissa  fuerit  et  is  ex  negotiis  rem  u en- 
painted),  as  writing  is  to  the  paper  or  parchment,  but  it  is 
ruled  contrariwise  that  the  tablets  are  accessions  to  the 
pictures.  But  still  it  is  reasonable  that  an  uiilis  actio  should 
be  granted  to  the  owner  of  the  tablets  against  the  painter, 
if  the  latter  was  in  possession  of  the  tablets  :  which  action  he 
can  use  with  effect,  if  he  pays  the  cost  of  the  picture ;  other- 
wise the  exception  of  fraud  will  be  fatal  to  him,  at  any  rate  if 
the  painter'  was  in  possession  in  good  faith.  But  against  the 
owner  of  the  tablets  we  allow  the  painter  to  have  a  direct 
viiidicatio,  provided  he  tenders  the  price  of  the  tablets ;  other- 
wise the  exception  of  fraud  will  be  fatal  to  him.  3.  Those 
things  also  which  become  ours  by  delivery,  are  acquired  by  us 
through  the  jus  gentium :  for  nothing  is  so  consistent  with 
natural  equity  as  to  hold  valid  the  wish  of  an  owner  who 
desires  to  transfer  his  property  to  another".  4.  And  it  makes 
no  matter  whether  the  owner  himself  deliver  the  thing  person- 
ally to  the  other  party,  or  some  one  else  do  so  by  his  desire. 
According  to  which  principle,  if  a  man  going  abroad  has 
deputed  the  absolute  management  of  his  property  to  another, 
who  sells  and  delivers  a  portion  of  the  goods,  he  makes  that 

1   Qui  pinxerit  is  the  reading  of  ^  The   intent   or  wish    is  not    ef- 

the  Bonn  IMS.,  and  is  so  obviously  fectual  by  itself;  there  must  also  be 

required  tomakesense  of  the  passage,  an  intent  or  wish  lo  accept  on  the 

that  it  is  here  inserted  instead  of  the  other  side,  and  the  delivery  or  tra- 

qui  solvcrit  of  the  Liber  Florentinus.  ditio  must  be  superadded. 
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diderit  et  tradiderit,  facit  earn  accipientis.  (5.)  Interdum 
etiam  sine  traditione  nuda  uoluntas  domini  sufficit  ad  rem 
transferendam,  ueluti  si  rein,  quam  commodaui  aut  locaui  tibi 
aut  apud  te  deposui,  uendidero  tibi :  licet  enim  ex  ea  causa 
tibi  earn  non  tradiderim,  eo  tamen,  quod  patior  earn  ex  causa 
emptionis  apud  te  esse,  tuam  efficio.  (6.)  Item  si  quis  merces 
in  horreo  repositas  uendiderit,  siniul  atque  claues  horrei  tradi- 
decit  emptori,  transfert  proprietatem  mercium  ad  emptorem. 
(7.)  Hoc  amplius  interdum  et  in  incertam  personam  collocata 
uoluntas  domini  transfert  rei  proprietatem  :  ut  ecce  qui  missilia 
iactat  in  uulgus,  ignorat  enim,  quid  eorum  quisque  excepturus 
sit,  et  tamen  quia  uult  quod  quisque  exceperit  eius  esse,  statim 
eum  dominum  efficit.  (8.)  Alia  causa  est  earum  rerum,  quae 
in  tempestate  maris  leuandae  nauis  causa  eiciuntur ;  hae  enim 
dominorum  permanent,  quia  non  eo  animo  eiciuntur,  quod 
quis  eas  habere  non  uult,  sed  quo  magis  cum  ipsa  naue  pericu- 

portion  the  property  of  the  recipient.  5.  Sometimes  also  the 
mere  wish  of  the  owner  without  any  delivery  is  enough  to 
transfer  the  property ;  when,  for  instance,  I  sell  to  you  an 
article  which  I  have  lent  to  you,  or  let  to  you  or  deposited  with 
you  :  for  although  I  did  not  deliver  it  to  you  for  that  end,  yet 
by  the  very  fact  that  I  allow  it  to  remain  with  you  on  the 
title  of  sale,  I  make  it  yours'.  6.  So  too,  if  any  one  sell 
goods  which  are  deposited  in  a  warehouse,  he  transfers  the 
ownership  of  the  goods  to  the  purchaser  so  soon  as  he  has 
delivered  to  him  the  keys  of  the  warehouse^.  7.  Nay  more, 
sometimes  the  intent  of  the  owner,  though  directed  towards 
an  uncertain  person,  transfers  the  ownership  of  an  article ; 
when,  for  example,  any  one  throws  largess  to  the  mob,  for  he 
does  not  know  what  each  person  among  them  will  get,  and 
yet  because  he  intends  that  what  each  gets  shall  be  his  own, 
he  makes  him  at  once  owner  thereof  8.  The  case  is  different 
with  those  things  which  are  cast  overboard  in  a  storm  at  sea 
with  intent  to  lighten  the  ship;  for  these  remain  the  property 
of  their  owners,  because  they  are  not  thrown  overboard  with  a 
feeling  of  no  longer  wishing  to  have  them,  but  rather  to  escape 

^  By  delivery  of  possession,  where  ties,  a  transfer  of  property  accom- 

the  party  previously  had  mere  de-  panics  the  transfer  of  possession, 

tention,  possession  is  acquired.   Sav.  ^  The    delivery  must   take   place 

on  Poss.  Bk.  II.  §  20.     And,  in  ac-  within  sight  of  the  warehouse,  D.  18. 

cordance  with  the  intent  of  the  par-  i.  74. 
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lum  maris  effugiat.  qua  de  causa  si  quis  eas  fluctibus  expulsas 
uel  etiam  in  ipso  mari  nanctus  lucrandi  animo  abstulerit,  fur- 
tum  committit. 

10.  Idem  libro  secundo  institutionum.  Adquiruntur  nobis 
non  solum  per  nosmet  ipsos,  sed  etiam  per  eos  quos  in  potes- 
tate  habemus,  item  per  seruos,  in  quibus  usum  fructum  habe- 
mus,  item  per  homines  liberos  et  seruos  alienos,  quos  bona 
fide  possidemus :  de  quibus  singulis  diligentius  dispiciamus. 
(i.)  Igitur  quod  serui  nostri  ex  traditione  nanciscuntur  siue 
quid  stipulentur  uel  ex  qualibet  alia  causa  adquirunt,  id  nobis 
adquiritur :  ipse  enim,  qui  in  potestate  alterius  est,  nihil  suum 
habere  potest,  ideoque  si  heres  institutus  sit,  nisi  nostro  iussu 
hereditatem  adire  non  potest,  et  si  iubentibus  nobis  adierit, 
hereditas  nobis  adquiritur,  perinde  atque  si  nos  ipsi  heredes 
instituti  essemus.  et  his  conuenienter  scilicet  legatum  nobis 
per  eundem  adquiritur.  (2.)  Non  solum  autem  proprietas  per 
eos,  quos  in  potestate  habemus,  adquiritur  nobis,  sed  etiam 

together  with  the  ship  from  the  peril  of  the  sea.  Wherefore,  if 
any  one  finds  them  when  thrown  out  either  on  the  surface  or 
in  the  sea  itself,  and  removes  them  with  the  intent  of  profit- 
ing himself,  he  commits  a  theft'. 

10.  Gaius^.  Property  is  acquired  for  us  not  only  by  our 
own  means,  but  also  by  means  of  those  whom  we  have  under 
Gwx  pofestas ;  likewise,  by  means  of  those  slaves  in  whom  we 
have  the  usufruct ;  likewise  by  means  of  free  men  and  slaves 
of  others  whom  we  possess  in  good  faith.  These  cases  let  us 
consider  carefully  one  by  one.  i.  Whatever,  therefore,  our 
slaves  obtain  by  delivery,  or  stipulate  for,  or  acquire  on  any 
other  title,  is  acquired  for  us  :  for  he  who  is  under  \\\q  potestas 
of  another  can  have  nothing  of  his  own.  And  therefore,  if  he 
be  instituted  heir,  he  cannot  enter  on  the  inheritance  except 
by  our  command  ;  and  if  he  enter  at  our  command,  the  in- 
heritance is  acquired  for  us,  just  as  though  we  had  ourselves 
been  instituted  heirs.  And  in  like  manner  of  course  a  legacy 
is  acquired  for  us  through  the  same  person.  2.  And  not  only 
is  ownership  acquired  for  us  by  means  of  those  whom  we  have 
under  ovlx potesfas,  but  possession  also;   for  of  whatever  thing 


^  See  also  1.  58  of  this  title,  and  -  Gaius,  Comiit.  II.  86  ct  scqq. 

D.  14.  2.  2.  8;  D.  14.  2.  8. 
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possessio :  cuiuscumque  enim  rei  possessionem  adepti  fuerint, 
id  nos  possidere  uidemur.  unde  etiam  per  eorum  longam 
possessionem  dominium  nobis  adquiritur.  (3.)  De  his  autem 
semis,  in  quibus  tantum  usum  fructum  habemus,  ita  placuit,  ut 
quidquid  ex  re  nostra  uel  ex  operis  suis  adquirant,  id  nobis 
adquiratur,  si  quid  uero  extra  eas  causas  persecuti  sint,  id  ad 
dominum  proprietatis  pertinet.  itaque  si  is  seruus  heres  insti- 
tutus  sit  legatumue  quid  aut  ei  donatum  fuerit,  non  mihi,  sed 
domino  proprietatis  adquiritur.  (4.)  Idem  placet  de  eo,  qui 
nobis  bona  fide  possidetur,  siue  liber  sit  siue  alienus  seruus  : 
quod  enim  placuit  de  usufructuario,  idem  probatur  etiam  de 
bonae  fidei  possessore,  itaque  quod  extra  duas  causas  adqui- 
ritur, id  uel  ad  ipsura  pertinet,  si  liber  est,  uel  ad  dominum 
eius,  si  seruus  est.  (5.)  Sed  bonae  fidei  possessor  cum  usuce- 
perit  seruum,  quia  eo  modo  dominus  fit,  ex  omnibus  causis  per 
eum  sibi  adquirere  potest :  usufructuarius  uero  usucapere 
seruum  non  potest,  primum  quia  non  possidet,  sed  habet  ius 
utendi  fruendi,  deinde  quoniam  scit  seruum  alienum  esse. 

they  have  obLained  possession,  that  we  are  considered  to 
possess.  Hence  also  ownership  is  acquired  for  us  through 
their  long  possession.  3.  With  regard  to  slaves  in  whom  we 
have  merely  the  usufruct,  the  rule  is  that  whatever  they  acquire 
by  means  of  our  substance  or  their  own  labour  is  acquired  for 
us  :  but  if  they  acquire  anything  from  other  sources  than  these, 
it  belongs  to  their  proprietor.  Therefore,  if  such  a  slave  be 
instituted  heir,  or  any  legacy  or  gift  be  conferred  upon  him,  it 
is  acquired  not  for  me  but  for  his  proprietor.  4,  The  rule  is 
the  same  as  to  one  who  is  possessed  by  us  in  good  faith, 
whether  he  be  free  or  the  slave  of  another.  For  whatever  has 
been  laid  down  with  regard  to  an  usufructuary,  the  same  also 
holds  good  as  to  a  possessor  in  good  faith.  Therefore,  what- 
ever is  acquired  from  causes  other  than  these  two,  either 
belongs  to  the  man  himself,  if  he  is  free,  or  to  his  master,  if  he 
is  a  slave.  5.  But  when  a  possessor  in  good  faith  has  acquired 
the  slave  by  usucapion,  since  he  thus  becomes  his  master,  he 
can  acquire  by  his  means  for  himself  in  every  case ;  but  an 
usufructuary  cannot  get  a  slave  by  usucapion,  firstly,  because 
he  does  not  possess',  but  has  the  right  of  usufruct,  and  secondly 
because  he  knows  the  slave  to  be  another's. 


^  Sc.  he  has  not  civil  possession,        session.     D.  41.  2.  12.  pr.:  41.  2. 
but  merely  custody  or  natural  pos-       52.  pr. 


W, 
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11.  Marcianus  libro  tertio  institutionum.  Pupillus  quan- 
tum ad  adquirendum  non  indiget  tutoris  auctoritate  :  alienare 
uero  nullam  rem  potest  nisi  praesente  tutore  auctore,  at  ne 
quidem  possessionem,  quae  est  naturalis,  ut  Sabinianis  uisum 
est :  quae  sententia  uera  est. 

12.  Callistratus  libro  secundo  institutionum.  Lacus 
et  stagna  licet  interdum  crescant,  interdum  exarescant,  suos 
tamen  terminos  retinent  ideoque  in  his  ius  alluuionis  non  ad- 
gnoscitur.  (i.)  Si  aere  meo  et  argento  tuo  conflato  aliqua 
species  facta  sit,  non  erit  ea  nostra  communis,  quia,  cum 
diuersae  materiae  aes  atque  argentum  sit,  ab  artificibus  sepa- 
rari  et  in  pristinam  materiam  reduci  solet. 

13.  Neratius  libro  sexto  regularum.  Si  procurator  rem 
mihi  emerit  ex  mandate  meo  eique  sit  tradita  meo  nomine, 
dominium  mihi,  id  est  proprietas,  adquiritur  etiam  ignoranti. 

11.  Marcianus.  A  ward,  so  far  as  acquisition  is  con- 
cerned, does  not  require  the  authorization  of  his  tutor ;  but 
he  cannot  alienate  anything  except  in  the  presence  and  with 
the  authority  of  his  tutor,  not  even  possession  of  the  natural 
kind',  according  to  the  opinion  of  the  Sabinians ;  and  their 
opinion  is  correct. 

12.  Callistratus.  Lakes  and  pools,  although  they  some- 
times increase  and  sometimes  dry  up,  yet  retain  their  bounda- 
ries, and  therefore  in  them  the  right  of  alluvion  is  not  recog- 
nized. I.  If  a  new  form  is  created  by  the  fusing  together 
of  my  copper  and  your  silver,  it  will  not  be  our  common 
property',  because  copper  and  silver  are  different  substances, 
and  so  can  be  separated  by  experts  and  restored  to  their 
original  form. 

13.  Neratius.  If  my  agent  has  bought  something  for 
me  according  to  my  commission,  and  it  has  been  delivered 
to  him  on  my  account,  the  ownership,  the  proprietorship,  that 
is  to   say^,  is  acquired   for  me  even  without  my  knowledge ^ 

^  Sc.  possessio  ad  interdicta.     See  is  identical  witli  fropridas :  but  as 

Pavigny  en  Poss.  Bk.  III.  S  34.    It  is  the  expressions  doniiniutn  itsitsfriic- 

obvious  that  he  could  transfer  cits-  tiis,     dominimn     posscssioiiis,     &c., 

tody ;    for  this  is  a  mere  matter  of  thousrli   inaccurate,  are  nevertheless 

fact    without    juridical    significance.  in   common  use,  Neratius    (or  pos- 

Cf.  D.  41.  2.  29.  sibly    Tribonianus)     adds    the    ex- 

-  It   will    if    the   materials   were  planation,  id  est  proprietas,  to  clear 

united  by  our  common  consent.  away  all  doubt. 

'^  Doiniiiium  in  its  strictest  sense  ■*  The  contrary  doctrine  seems  to 
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(i.)  Et  tutor  pupilli  pupillae  similiter  ut  procurator  emendo 
nomine  pupilli  pupillae  proprietatem  illis  ad^uirit  etiam  igno- 
rantibus. 

14.  Neratius  libro  quinto  membranarum.  Quod  in  litore 
quis  aedificauerit,  eius  erit :  nam  litora  publica  non  ita  sunt,  ut 
ea,  quae  in  patrimonio  sunt  populi,  sed  ut  ea,  quae  primum  a 
natura  prodita  sunt  et  in  nullius  adhuc  dominium  peruenerunt : 
nee  dissimilis  condicio  eorum  est  atque  piscium  et  ferarum, 
quae  simul  atque  adprehensae  sunt,  sine  dubio  eius,  in  cuius 
potestatem  peruenerunt,  dominii  fiunt.     (i.)    Illud  uidendum 

I.  And  the  tutor  of  a  ward,  male  or  female,  in  like  manner 
as  an  agent,  by  purchasing  in  the  name  of  the  ward,  ac- 
quires for  him  or  her  the  ownership  even  without  their  know- 
ledge \ 

14.  Neratius.  What  a  man  has  built  upon  the  sea-shore 
will  be  his  own  ;  for  the  sea-shores  are  not  public^  in  the 
same  sense  as  those  things  which  are  the  property  of  the 
people  at  large,  but  in  the  sense  of  things  provided  originally 
by  nature  and  not  yet  brought  under  any  man's  ownership  : 
and  their  character  is  not  different  from  that  of  fishes  and 
wild-beasts,  which  undoubtedly,  so  soon  as  they  are  taken, 
become  the  property  of  the  person  into  whose  power  they  have 
come.      I.  This  point  has  to  be  considered  :    when  a  building 


be  laid  down  in  D.   3.  5.   23  (24),  take  possession  for  another,  so  also 

but  tlie  explanation  is  that   in  the  can  ;  uthority  conferred  by  law  {pub- 

one  case  the  principal  is  ignorant  of  lica  aiictoritas). 

the  whole  transaction,    but   in    the  ^  Litora  must  mean  the  shores  of 

other   (the  case  in   the  present  ex-  the  sea,  for  the  banks  of  rivers  are 

cerpt)   he   is    ignorant  whether    his  private  property,  though  subject  to 

order  has  been  carried  out,  but  he  user  of  the  public.     Yet  these  lit07-a 

has  given  an  order.  of  the  sea  are  usually  classed  among 

1  Generally    speaking    the    pupil  res  conniiiines.     It  is,  however,  per- 

had  to  accept  the  delivery,  the  tutor  fectly  clear  that  they  are  not  open 

sui^iplying  his  aiictoritas;   but  iitili-  to    the    occupation    of    any   person 

tatis  causa  the  tutor  was  allowed  to  whatever,  for  no  state  would  allow 

accept  as  well  as  authorize  when  the  foreigners  to  build  upon  its  shoi'es  ; 

puiiil  was  of  very  tender  age.     See  hence  litora  are  not  commtmia,  but 

Gaius  Cotiim.  in.  109.    But  we  may  o\\\y  pul'lice  comiininia,  open  to  the 

ask  why  does  Neratius  say  j-//;?////f7- .?  occupation    of    citizens.     They   are 

What  is  the  point  of  resemblance  ?  again  different  from  the  ordinaiy  res 

Accursius'  explanation  seems  satis-  publiiae,   for  these,  i.e.  roads,    &c., 
factory,   viz.   that  just  as  a  private 

mandate   can   enable    one    man    to  occupied  at  all. 
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est,  sublato  aedificio,  quod  in  litore  positum  erat,  cuius  con- 
dicionis  is  locus  sit,  hoc  est  utrum  maneat  eius  cuius  fuit 
aedificium,  an  rursus  in  pristinam  causam  recidit  perindeque 
publicus  sit,  ac  si  numquam  in  eo  aedificatum  fuisset.  quod 
propius  est,  ut  existimari  debeat,  si  modo  recipit  pristinam 
litoris  speciem. 

15.  Idem   libro   quinto   regularum.     Qui  autem   in  ripa 
fiuminis  aedificat,  non  suum  facit, 

16.  Florentinus   libro   sexto   institutionum.      In    agris 
limitatis   ius  alluuionis  locum  non  habere  constat :  idque  et 

is  removed  which  has  been  erected  on  the  shore,  of  what 
character  is  its  site  ?  That  is  to  say,  does  it  remain  the 
property  of  him  who  owned  the  building,  or  does  it  fall  back 
again  into  its  old  condition,  and  become  public,  as  though 
there  had  never  been  anything  built  upon  it  ?  The  latter  is  the 
view  most  proper  to  be  taken,  provided  only  it  resumes  its 
former  character  of  a  shore. 

15.  Neratius.     But  a  man  who  builds  on  the  bank  of  a 
river  does  not  make  (the  site)  his  own\ 

16.  Florentinus.     It  is  well  established  that  in  agri  litni- 
tati  ihe.  right  of  alluvion  does  not  exist*:  as  the  late  emperor 


^  Obviously;    for   he    is   a   tres-  cimanus   or   Maximus   Kardo,    and 

passer,  building  on  private  property.  called  respectively  Prorsi  and  Trans- 

The  owner  of  the  land  is  also  himself  versi,   were  to  be  8  feet  wide,   and 

prevented  from  building  unless  his  in  place  of  every  fifth  Subruncivus 

purpose  is  to  protect  the  bank  and  was  to  be  a  Decimanus  or  Kardo, 

he  causes  no  needless  obstruction  of  12  feet  wide.     These  Decimani  and 

the  navigation.     When   this   is  the  Kardines  seem  to  have  been  public 

case  he  is  protected  by  the  interdict  roads,  the  Subruncivi  merely  private 

de  ripa  mil nicnda,  D.  43.  15.  or  occupation  roads.      These  being 

^  Agri    liinitati=  lands    bounded  set    out  by  observations    of  distant 

by  roads  or  paths,  laid  out  by  the  mountains  or  the  like,  or  by  astro- 

a<^rimensorcs    in    a    colonia.       The  nomical    obsei-vations,    marked    out 

breadths  of  these  roads  are  specifitd  the    territory    into    square    plots    of 

by  Hyginus  in  his  treatise  "de  li-  which   the  boundaries    could   never 

mitibus."    The  Maximus  Decimanus  be  lost  or  changed.     See  the  tract 

running  centrally  through  the  land  of    Hyginus   in   Goesius'  collection 

of  the  colony  from  east  to  west,  and  entitled  :     "  Rei    Agrariae    auctores 

the  Maximus  Kardo,  also  centrally  legesque  varii." 
from  north  to  south,  were  to  be  of  Grotius   says    {De  Jure  Belli  ac 

20,  15  or  \i  feet  wide  ;  the  Subrun-  Pacis,  1.  3.  16):   "docent  nos  men- 

civi,  parallel  to  the  Maximus  De-  .^ores    tria    esse    agrorum    gen'jra: 
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diuus  Pius  constituit,  et  Trebatius  ait  agrum,  qui  hostibus  de- 
uictis  ea  condicione  concessus  sit,  ut  in  ciuitatem  ueniret, 
habere  alluuionem  neque  esse  limitatum  :  agrum  autem  manu 
captum  limitatum  fuisse,  ut  sciretur,  quid  cuique  datum  esset, 
quid  uenisset,  quid  in  publico  relictum  esset. 

17.     Ulpianus  libro  primo  ad  Sabinum.     Si  duo  domini 
seruo  communi  rem  tradiderit,  adquirit  alteri  ab  altero. 

Pius  also  laid  down  in  his  constitution,  and  Trebatius  says  that 
land  which  is  surrendered  by  vanquished  enemies,  in  such  wise 
as  to  become  the  property  of  the  state,  admits  of  alluvion 
and  is  not  limitatus^ :  but  that  land  taken  in  actual  warfare 
is  limitatns,  that  it  may  be  known  what  portion  is  assigned 
to  each,  what  sold,  and  what  left  to  the  old  possessor". 

17.      Ulpian.     If  two  owners  deliver  an  article  to  a  com- 
mon slave,  he  acquires  for  each  from  the  other  ^. 


(i)  divisum  et  assignatum,  quern 
limitaticm  vocat  FlorcntiJius  Juris- 
considlus,  quia  manufactos  limites 
pro  finibus  habet ;  (2)  assignatum 
per  universitatem,  sive  mensura 
comprehensum,  puta  per  centurias 
et  jugera  ;  (3)  et  arcifinium,  qui  inde 
dictus,  docente  Varrone,  quod  fines 
habeat  arcendis  hostibus  idoneos,  id 
est  naturales,  ut  sunt  tiumina  et 
montes." 

1  It  is,  according  to  the  classifi- 
cation quoted  above  from  Grotius, 
arcifinius. 

'  The  apparent  reading  of  the 
MSS.  is  "quid  in  publico  rehctum 
esset,"  but  Cujas  is  of  opinion  that 
the  true  reading  should  be  "  quid 
ve.  p.  relictum  esset,"  which  he  in- 
terprets "quid  veteri  possessori  re- 
lictum esset."  The  Romans  were 
in  the  habit  of  apportioning  a  part 
of  conquered  territory  to  colonists,  a 
part  to  the  State  (which  portion  was 
frequently  sold  by  auction),  and  a 
third  portion  to  the  old  possessors, 
i.e.  the  old  owners.  See  D.  6.  i. 
15.  ■2;  D.  i\.  1.  II.  These  por- 
tions were  limited  by  exact  measure- 
ments and  not  by  the  natural 
features   of   the   country;    whereas 


surrendered  lands  were  simply  a 
present  to  the  Roman  People,  and 
requiring  no  subdivision  were  re- 
garded as  arcifiiiii. 

*  If  the  reading  is  correct  (but 
this  is  more  than  doubtful)  the  ex- 
planation must  be  that  the  article 
delivered  is  common  property,  equally 
with  the  slave  himself.  When  A 
delivers  to  the  slave  what  is  jointly 
owned  by  himself  and  B,  his  inten- 
tion must  be  to  transfer  his  share  to 
B,  for  the  slave  cannot  take  ^'s 
property  for  A :  but  b  does  a  similar 
act :  therefore  the  slave  accepts  /4's 
share  for  B,  and  B\  share  for  A, 
or  acquires  "alteri  ab  altero." 

The  emendations  suggested  by 
Pothier  and  Mommsen,  in  essence 
the  same,  seem  however  to  give 
a  much  more  rational  meaning. 
Pothier  would  read  :  "Si  duo  domi- 
ni sint,  et  unus  servo  communi 
rem  tradiderit,  &c.;"  Mommsen:  "si 
duo  domini  servi  rei  alicujus  emp- 
tionem  inter  se  fecerint,  et  qui 
vendit  servo  communi  rem  tradi- 
derit, &c."  But  Pothier's  emenda- 
tion is,  I  think,  the  better  one, 
for  why  should  the  case  be  re- 
stricted    to    a    tradilio     emptionis 
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IS. Idem  libro  quarto  ad  Sabinum.  Per  hereditarium 
senium  quod  est  eiusdem  hereditatis  heredi  adquiri  non  potest 
et  maxime  ipsa  hereditas. 

19.  PoMPONius  libro  tertio  ad  Sabinum.  Liber  homo, 
qui  bona  fide  mihi  seruit,  id  quod  ex  operis  suis  aut  ex  re  mea 
pararet,  ad  me  pertinere  sine  dubio  Aristo  ait :  quod  uero  quis 
ei  donauerit  aut  ex  negotio  gesto  adquisierit,  ad  ipsum  perti- 
nere. sed  hereditatem  legatumue  non  adquiri  mihi  per  eum, 
quia  neque  ex  re  mea  neque  ex  operis  suis  id  sit  nee  ulla  eius 
opera  asset  in  legato,  in  hereditate  aliquatenus,  quia  per  ipsum 
adiretur  (quod  et  Varium  Lucullum  aliquando  dubitasse),  sed 
uerius  esse  non  adquiri,  etiamsi  testator  ad  me  uoluisset  perti- 
nere.    sed  licet  ei  minime  adquirit,  attamen,  si  uoluntas  eui- 

18.  Ulpia7i.  By  means  of  an  hereditary  slave  acquisition 
cannot  be  made  on  the  heir's  behalf  of  an  article  belonging 
to  the  self-same  inheritance,  and  most  especially  (it  cannot  be 
made)  of  the  inheritance  itself. 

19.  Pompotiius.  Whatever  a  freeman,  who  serves  me  in 
good  faith,  acquires  by  his  own  labour  or  in  connection  v\-ith 
my  property,  there  is  no  doubt,  says  Aristo,  that  this  belongs 
to  me :  but  whatever  any  one  gives  him  or  he  acquires  by 
his  unsolicited  services  belongs  to  himself-.  But  an  inherit- 
ance or  a  legacy  is  not  acquired  for  me  through  his  means, 
because  this  is  neither  from  my  property  nor  from  his  labour  • 
there  could  in  fact  be  no  labour  of  his  in  regard  to  a  legacy, 
though  there  might  to  some  degree  in  regard  to  an  inherit- 
ance, because  it  would  be  entered  upon  by  him  (and  so  as  to 
this  Varius  LucuUus  once  was  doubtful) ;  but  it  is  more  correct 
to  say  that  it  is  not  acquired  for  me,  even  though  the  testator 
wished  it  to  be  mine,    Yet^  admitting  that  he  does  not  acquire 


causa,  as  Mommsen  would  ha%'e  it  ?  procure  for  himself  the  inheritance 

This  law  must  be  the  same   for  a  of  which   that   slave  is  a  part,  he 

tiaditio  based  on  any  legally  recog-  clearly  admits  that  the  slave  is  not 

nized  causa.     See  D.  41.    i.  37.    i.  his    own;    and    if  he   profes.-es   to 

This    passage    I   take   it    denotes   a  possess  him,  he  is  in  mala  fide. 

delivery  "  eo  modo  quomodo  alienis  "  lie  has  the  property,    but  not 

servis  donare  solemus."  the    legal    possession    (which    is    in 

^  The    heir    could    only    acquire  me).     Seel).  41.  1.54.  4;  0.41.2. 

through  his  own  slave,  or  through  i.  6:  Savigny  on  Foss.  Bk.  i.  §  9. 

another's  slave  whom  he  possessed  **  So    far    Pomponius    has    been 

in  good  faith  as  his  own  :  if  he  uses  quoting  the  opinion  of  Aristo  ;  now 

the  hereditary  slave  as  an  agent  to  he  gives  his  own. 
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dens  testatoris  appareat,  restituendam  esse  ei  hereditatem.  sed 
Trebatius,  si  liber  homo  bona  fide  seruiens  iussu  eius  cui 
seruiet  hereditatem  adisset,  heredem  ipsum  fieri  nee  interesse 
quid  senserit,  sed  quid  fecerit.  Labeo  contra,  si  ex  neces- 
sitate id  fecisset :  quod  si  ita,  ut  et  ipse  uellet,  ipsum  fieri 
heredem. 

20.  Ulpianus  Ubro  uicensimo  nono  ad  Sabinum.  Tra- 
diiio  nihil  amplius  transferre  debet  uel  potest  ad  eum  qui 
accipit,  quam  est  apud  eum  qui  tradit.  si  igitur  quis  dominium 
in  fundo  habuit,  id  tradendo  transfert,  si  non  habuit,  ad  eum 
qui  accipit  nihil  transfert.  (i.)  Quotiens  autem  dominium 
transfertur,  ad  eum  qui  accipit  tale  transfertur,  quale  fuit  apud 
eum  qui  tradit :  si  seruus  fuit  fundus,  cum  seruitutibus  transit, 
si  liber,  uti  fuit :   et  si  forte  seruitutes  debebantur  fundo  qui 

it  for  him  {i.e.  for  \[\q  possessor  bona  fide).,  still  if  the  intention  of 
the  testator  appears  clear,  the  inheritance  will  have  to  be 
delivered  up  to  him '.  Trebatius,  however,  maintains  that  if 
a  freeman  serving  another  in  good  faith  has  made  entry  upon 
an  inheritance  by  order  of  the  person  whom  he  serves,  he 
becomes  heir  himself;  and  that  we  must  not  care  for  what  he 
intended,  but  for  what  he  did.  Labeo  maintains  the  contrary, 
if  he  acted  under  compulsion  ;  but  (admits  that)  if  he  was  a 
wining  agent,  he  becomes  heir  himself^. 

20.  Ulpian.  Delivery  ought  not  to  transfer,  and  cannot 
transfer,  to  him  who  receives  more  than  belongs  to  him  who 
delivers.  If,  therefore,  any  one  had  the  ownership  of  a  field,  he 
transfers  it  by  delivery,  but  if  he  had  it  not,  he  transfers  no- 
thing to  him  who  receives ^  i.  But,  whenever  ownership  is 
transferred,  it  passes  to  the  receiver  such  as  it  was  when  it 
belonged  to  the  deliverer.  If  the  land  was  subject  to  servi- 
tude, it  passes  with  its  servitudes;  if  unburdened,  as  it  was  : 
and  if  it  happens  that  servitudes  were  due  to  the  land  which 


^  The   libt'r  homo,    after   he   has  fore  his  acceptance  was  purely  for 

been  reinstated  in  his  liberty,  will  his  possessor.     See  an  argnment   of 

be   regarded   as   a   trustee    for    his  a  very  similar  kind  in  I).  29.  2.  17. 

former  possessor,   and  will  have  to  Labeo's  oi)inion  prevailed,  see  be- 

cede  the  inheritance  to  him  per  con-  low,  D.  41.  i.  i\.  pr. 

didionem  sine  causa,  D.  45.  3.  39.  •'  Except  possession:    and  so  in- 

^  If  he  acted  under  compulsion,  directly  ownership    through   operas 

he  would  have  refused,  had  he  not  tion  of  usucapion, 
believed  himself  to  be  a  slave,  there- 
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traditus  est,  cum  iure  seruitutium  debitarum  transfertur.  si 
quis  igitur  fundum  dixerit  liberum,  cum  traderet,  eum  qui  ser- 
uus  sit,  nihil  iuri  seruitutis  fundi  detrahit,  uerumtamen  obligat 
se  debebitque  praestare  quod  dixit.  (2.)  Si  ego  et  Titius  rem 
emerimus  eaque  Titio  et  quasi  meo  procuratori  tradita  sit,  puto 
mihi  quoque  quaesitum  dominium,  quia  placet  per  liberam 
personam  omnium  rerum  possessionem  quaeri  posse  et  per 
banc  dominium. 

21.  PoMPONius  libro  undecimo  ad  Sabinum.  Si  seruus 
meus  tibi  bona  fide  seruiret  et  rem  emisset  traditaque  ei  esset, 
Proculus  nee  meam  fieri,  quia  seruum  non  possideam,  nee 
tuam,  si  non  ex  re  tua  sit  farata.     sed  si  liber  bona  fide  tibi 

has  been  delivered,  the  ownership  passes  accompanied  by  the 
right  to  the  servitudes  due.  If,  therefore,  any  one  has  declared 
the  land  to  be  without  burden,  when  he  was  delivering  what 
was  subject  to  servitudes,  he  in  no  way  detracts  from  the  right 
of  servitude  attaching  to  the  land  ;  although  he  binds  himself 
(personally)  and  is  under  a  duty  to  make  good  what  he  said^ 
2.  If  Titius  and  I  have  bought  something,  audit  has  been  delivered 
to  Titius  (for  himself)  and  also  as  being  my  agent,  I  think 
the  ownership  is  acquired  for  me  too,  because  it  is  the  rule 
that  possession  of  any  thing  can  be  acquired  through  a  free 
person ^  and  ownership  through  the  possession*. 

21.  Pomponius.  If  my  slave  was  serving  you  in  good 
faith,  and  bought  something,  which  was  thereupon  delivered 
to  him  ;  Proculus  says  that  it  does  not  become  mine,  because 
I  am  not  in  possession  of  the  slave,  nor  yours,  if  it  was  not 
acquired  through  your  substance'.    But  if  a  free  person  serving 


1 


If  he  says  nothing,  he  sells  the  On  Poss.  Bk.  i.  §  3 ;  Bk.  11.  §  28. 

land  subject  to  its  burdens.     There  '"  Cujas,    SchuUing    and    Pothier 

is  1  o  implied  guarantee  on  this  head.  agree  that  the  opinion  of  Proculus 

I).  18.  I.  50.  is  here  merely  quoted  and  not  ap- 

"^  Et  quasi=etiam  quasi.    Schult-  proved.     See  D.  41.  i.  lo.  3  and  4; 

ing.  D.    41.    I.   54.   4.      The   purchase 

•^  Acting   under  a  mandate,   and  money  is  supposed  to  come  out  of 

that  there  was  a  mandate  is  implied  the   pecidimn   which    is   not   ex  re 

in  the  words  "quasi  meo  procura-  possessm-is.      Savigny  (Bk.  II.  §  28) 

{Qj-j"  says  that  Pomponius'  dictum  holds 

•*  Ownership    is    not    universally  good   in    the    case    of    a    runaway 

acquired    simultaneously  with    pos-  slave  who    considers   himself  free; 

session,  but  it  is  in  the  two  cases  of  but  he  cannot  consider  himself  free 

occupatio  and  traditio.    See  Savigny  if  he  "  serves  in  good  faith." 
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seruiens  emerit,  ipsius  fieri,  (i.)  Si  rem  meam  possideas  et 
earn  uelim  tuam  esse,  fiet  tua,  quamuis  possessio  apud  me  non 
fuerit. 

22.  Ulpianus  libro  quadragensimo  ad  Sabinum.  Nemo 
seruum  ui  possidens  aut  clam  aut  precario  per  hunc  stipulan- 
tem  uel  rem  accipientem  potest  adquirere. 

23.  Idem  libro  quadragensimo  tertio  ad  Sabinum.  Qui 
bona  fide  alicui  seruit,  siue  seruus  alienus  est  siue  homo  liber 
est,  quidquid  ex  re  eius  cui  seruit  adquirit,  ei  adquirit  cui  bona 
fide  seruit.  sed  et  si  quid  ex  operis  suis  adquisierit,  simili 
modo  ei  adquirit :  nam  et  operae  quodamraodo  ex  re  eius  cui 
seruit  habentur,  quia  iure  operas  ei  exhibere  debet,  cui  bona 
fide  seruit.  (i.)  Tamdiu  autem  adquirit,  quamdiu  bona  fide 
seruit :  ceterum  si  coeperit  scire  esse  eum  alienum  uel  liberum, 
uideamus,  an  ei  adquirit.     quaestio  in  eo  est,  utrum  initium 

you  in  good  faith  made  a  purchase,  it  would  become  his  own. 
I.  If  you  possess  something  of  mine,  and  I  wish  it  to  become 
yours,  it  will  become  yours,  although  the  possession  was  not 
with  me'. 

22.  Ulpiafi.  No  one  possessing  a  slave  by  force,  clan- 
destinity  or  sufferance,  can  acquire  anything  by  the  slave 
stipulating  for  or  receiving  it^ 

23.  Ulpian.  Any  one  serving  another  in  good  faith,  whether 
he  be  the  slave  of  a  third  party  or  a  free  man,  acquires  for  that 
person  whom  he  is  serving  in  good  faith  whatever  he  acquires 
in  connection  with  the  latter's  property.  And  so  also  if  he 
acquires  anything  by  his  own  labour,  he  acquires  it  in  like 
manner  for  the  same  person,  because  his  labour  is  considered 
to  be  in  a  way  part  of  the  property  of  him  whom  he  serves, 
inasmuch  as  he  is  bound  to  give  it  to  him.  i.  He  acquires 
then  for  his  possessor  as  long  as  he  serves  him  in  good  faith ; 
but  if  the  possessor  begins  to  be  aware  that  he  is  the  property 
of  another  or  free,  we  must  consider  whether  he  acquires  for 
him.     The   question   turns   on   this,    whether  we   regard  the 


^  This  is  a  case  of  tradilio  brevi  with  it  :    the  animus  can  be  after- 

manu.     The  factum    lias    already  wards  superadded.    See  Savigny  On 

taken  place,    i.e.  the  possessor  has  Poss.  Bk.  il.  §  20. 
already  the  physical  power  of  deal-  '^  A    possessor    can    only  acquire 

ing  with    the    subject   himself    and  through  a  slave  when  his  possession 

excluding   others    from   so   dealing  is  civilis,  ex  justa  causa,  bona  Jide. 
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spectamus  an  singula  momenta  :  et  magis  est,  ut  singula  mo- 
menta spectemus.  (2.)  Generaliter  dicendum  est,  quod  ex  re 
sua,  hoc  est  eius  cui  bona  fide  quis  seruit,  ei  adquirere  non 
potest,  sibi  eum  adquisiturum,  quod  autem  non  ex  re  eius  sibi 
adquirere  non  potest,  ei  adquisiturum,  cui  bona  fide  seruit. 
(3.)  Si  quis  duobus  bona  fide  seruiat,  utrique  adquiret,  sed 
singulis  ex  re  sua.  quod  autem  ex  re  alterius  est,  utrum  pro 
parte  ei,  cui  bona  fide  seruit,  pro  parte  domino,  si  seruus  sit, 
aut,  si  liber  sit,  ei  qui  bona  fide  seruit,  an  uero  ei  debeat  adqu!- 

beginning  (of  the  possession)  or  each  separate  instant  (there- 
of) ;  and  it  is  more  proper  that  we  should  regard  each  separate 
instant.  2.  It  must  be  laid  down  in  general  that  whatsoever 
thing  he  cannot  acquire  for  his  possessor  in  connection  with 
his  property,  i.e.  the  property  of  the  person  whom  he  serves  in 
good  faith,  he  will  acquire  for  himself;  but  whatsoever  he  can- 
not acquire  for  himself,  though  not  acquired  in  connection  with 
his  possessor's  property,  he  will  acquire  for  the  person  whom 
he  is  serving  in  good  faith.  3.  If  any  one  serves  two  persons 
in  good  faith,  he  will  acquire  for  both  of  them,  but  for  each 
what  arises  from  that  one's  property^  But  as  to  that  which 
originates  from  property  belonging  to  only  one  of  them,  let  us 
consider  whether  he  ought  to  acquire  one  half  for  the  person 
whom  he  serves  in  good  faith ^  and  the  other  half  for  his 
master,  if  he  is  a  slave,  or,  if  he  is  a  freeman,  for  him(self),  i.e. 
for  the  person  serving  in  good  faith  •* ;  or  whether  he  ought  to 


1  Pothier  gives  this  example ;  sup-  which  it  originated, 
pose  he  buys   with   his    possessor's  ^  He  serves  two  in  good  faith,  but 

money  a  right  of  way  to  a  field  of  the  one   here   meant  is   clearly   the 

his  own  :  this  cannot  belong  to  any  one  whose  property  is  the  source  of 

one   but    the   owner    of    the    field,  the  acquisition  :   "Ex  cujus  re  quae- 

therefore  is  his  when  he  is  recog-  siv;t,"  Accursius. 
nized  to  be  a  free  man.     So  con-  Mommsen   suggests   the  removal 

versely,   if  he   buys    with   his    own  of  the  words,    "cui  bona  fide  ser- 

money  a  right  of  way  to  the  field  of  vit,"  from  the  text.      These  words 

his  possessor,  that    belongs    to   the  certainly  are  superfluous,   but  they 

possessor    after    the    mistake   as    to  introduce  no    error    in    law  or    ob- 

statiis  has  been  rectified.  scurity  of   sense,   and    may  be    re- 

-  Hence  if  he  acquires  anything  tained,    as   they   have   good   MSS. 

by  the  use  of  property  common  to  authority  in  their  favour, 
thetwo  owners,  his  acquisition  is  un-  ■»  The  MSS.  all  read  "aut  si  liber 

divided  common  property  in  which  sit  ei  cui  bona  fide  servit:"  which 

the  shares  of  the  ownership  are  the  makes   no   sense.      Mommsen    sug- 

same  as   the   shares   in   that    from  gests  "  aut  sibi,  si  liber  sit  qui  bona 
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rere  totum,  ex  cuius  re  est,  uideamus.  quam  speciem  Scaeuola 
quoque  tractat  libro  secundo  quaestionum  :  ait  enim,  si  alienus 
seruus  duobus  bona  fide  seruiat  et  ex  unius  eorum  re  adquirat, 
rationem  facere,  ut  ei  dumtaxat  in  solidum  adquirat.     sed  si 

acquire  the  whole  for  the  person  out  of  whose  property  it 
originates.  This  case  Scaevola  also  discusses  in  the  second 
book  of  his  Questions;  for  he  says,  if  another  man's  slave 
•Serves  two  persons  in  good  faith,  and  acquires  something  by 
means  of  the  property  of  one  of  them,  reason  requires  that  he 
should   acquire   for   that   one  alone   in  solidum^.     But  if  he 


fide  servit. "  But  the  reading  sug- 
gested by  Faber  and  adopted  in  our 
text  gives  the  same  meaning  as 
I^Iommsen's,  and  only  requires  the 
alteration  of  one  letter,  viz.  rui  into 
q\x\  without  the  introduction  of 
sibi  or  the  suppression  of  the  ei 
found  in  the  MSS. 

Pothier  would  strike  out  the 
words  ei  cui  bona  fide  servit  and 
replace  them  by  sibi:  or  would  read 
aitt  si  liber  sit  sibi;  an  vera  ei  cui 
bona  fide  servit,  debeat  acqinrere,  &c. 

^  The  words  in  solidiini  seem  to 
have  been  inserted  in  the  text 
through  the  error  of  a  copyist,  for 
we  can  scarcely  suppose  that  Tri- 
bonian  and  his  colleagues  are  re- 
sponsible for  the  misquotation  of 
Scaevola.  Scaevola's  words  are  given 
most  clearly  in  D.  7.  i.  25.  6 
"Si  duos  fructuarios  proponas,  et 
ex  alterius  re  servus  sit  stipulatus 
quaeritur,  iitrum  totum  an  pro  parte 
qua  habet  usum  fructum,  ei  quaera- 
tur.  Nam  et  in  duobus  bonae  fidei 
possessoribus  hoc  idem  est  apud 
Scaevolam  agitatum  libro  secundo 
quaestionum,  et  ait  volgo  creditum 
rationemque  hoc  facere,  ut  si  ex  re 
alterius  stipuletur,  partem  ei  dum- 
taxat quaeri,  partem  domino  :  quod 
si  nominatim  sit  stipulatus,  nee  du- 
bitari  debere,  quin  adjecto  nomine 
solidum  ei  quaeratur.  idemque  ait 
et  si  jussu  ejus  stipuletur,  quoniam 
jussum     pro     nomine    accipimus." 


Scaevola  afterwards  changed  his 
opinion  (see  below  in  the  text,  "t'x 
in^'erioribus  probat,  &c."),  and 
probably  the  transcriber  of  the  MS. 
being  only  acquainted  with  the  view 
which  Scaevola  finally  upheld,  made 
the  alteration  in  the  text,  which 
so  spoils  its  coherence.  The  whole 
doctrine  of  the  Jurists  on  this  knotty 
question  may  be  thus  summed  up ; 
(r)  if  the  person  who  makes  acqui- 
sition is  really  a  slave,  then  the 
acquisition,  if  ex  re  unius  and 
made  without  jussum  or  notiien 
adjectum,  is  common  property  of 
the  two  owners,  till  a  partition  is 
effected  in  a  suit  coinmuni  divi- 
dundo,  when  it  is  made  a  praecipji- 
uin,  i.e.  set  aside  for  him  from 
whose  property  it  originated :  see 
D.  45.  3.  iS.  i:  (2)  if  the  person 
who  makes  acquisition  is  not  really 
a  slave,  but  in  good  faith  treated  as 
one,  the  same  results  will  follow,  if 
there  be  a  partition  suit  before  the 
mistake  as  to  the  supposed  slave's 
status  is  discovered  :  (3)  if  the  mis- 
take as  to  status  is  corrected  prior 
to  a  partition  suit,  we  have  the 
case  in  the  text,  and  the  rule  was 
eventually  settled  to  be  the  same  as 
in  the  two  other  cases,  although  in 
the  earlier  writings  of  Scaevola  an 
inclination  had  been  shown  by 
that  author  to  give  one  half  to  the 
do/ninus  proprieiatis. 
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adiciat  eius  nomen,  ex  cuius  re  stipulatur,  nee  dubitandum  esse 
ait,  quin  ei  soli  adquiratur,  quia  et  si  ex  re  ipsius  stipularetur 
alteri  ex  dominis,  nominatim  stipulando  solidum  ei  adquiret. 
et  in  inferioribus  probat,  ut,  quamuis  non  nominatim  nee  iussu 
meo,  ex  re  tamen  mea  stipulatus  sit,  cum  pluribus  bona  fide 
seruiret,  mihi  soli  adquirat.  nam  et  illud  receptum  est,  ut, 
quotiens  communis  seruus  omnibus  adquirere  non  potest,  ei 
soli  eum  adquirere,  cui  potest,  et  hoc  lulianum  quoque  scri- 
bere  saepe  rettuli  eoque  iure  utimur. 

24.  Paulus  libro  quarto  decimo  ad  Sabinum.  In  omni- 
bus, quae  ad  eandem  speciem  reuerti  possunt,  dicendum  est, 
si  materia  manente  species  dumtaxat  forte  mutata  sit,  ueluti 
si  meo  aere  statuam  aut  argento  scyphum  fecisses,  me  eorum 
dominum  manere. 

mentions  the  name  of  the  master  in  connection  with  whose 
property  he  stipulates,  there  can  be  no  doubt,  says  Scaevola, 
of  his  acquiring  for  that  one  alone ;  because  even  if  he  stipu- 
lated in  connection  with  the  separate  property  of  one',  and 
yet  in  his  stipulation  named  the  other,  he  would  acquire  the 
whole  for  the  latter ^  And  in  his  later  writings^  Scaevola 
allows  that  even  if  the  slave  stipulated  neither  in  my  name  nor 
by  my  order,  and  yet  in  connection  with  my  property,  being 
the  servant  in  good  faith  of  several  of  us,  he  will  acquire  for 
me  alone.  For  this  too  is  an  admitted  rule,  that  whenever  a 
common  slave  cannot  acquire  for  all  his  masters,  he  acquires 
for  that  one  solely  for  whom  he  can  acquire \  And  this  I  have 
often  stated  that  Julian  also  lays  down,  and  this  law  we  follow. 
24.  Paulus.  In  the  case  of  all  articles  which  can'  be  re- 
stored to  their  original  form,  we  must  allow  that  if  the  material 
remains  the  same  and  the  form  alone  is  altered;  if,  for  instance, 
you  make  a  statue  out  of  my  copper,  or  a  cup  out  of  my  silver, 
I  continue  to  be  owner. 

^  Literally:  "the   property  of  a  Quaestiones,  quoted  in  D.  45.  3.  19. 

man    {i.e.   one   of    the    possessors)  •*  See  D.  45.  3.  7.  i :  D.  45.  3.8, 

himself. "  &c. 

^  Express    nomination    overrides  *  In    neglecting   the    non   in    the 

the  fact  of  ownership.    But  probably  received   text,    I  have  followed  the 

the    Praetor  would    cause    the    one  authority  of  Gothofred,  Haloander, 

made  owner  by  the  slave's  fraud  or  Schulting,     Pothier,    &c.,    &c.     In 

mistake  to  be  trustee  on  behalf  of  fact  there  seems  a  complete  agree- 

tlie  other.  ment  amongst  editors  that    it   is  a 

■*  In  the   thirteenth    book  of  his  careless  interpolation  of  a  copyist. 
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25.  Callistratus  libro  secundo  institutionum.  Nisi 
uoluntate  domini  alterius  nomine  id  factum  sit :  propter  con- 
sensum  enim  domini  tota  res  eius  fit,  cuius  nomine  facta  est. 

26,  Paulus  libro  quarto  decimo  ad  Sabinum.  Sed  si 
meis  tabulis  nauem  fecisses,  tuam  nauem  esse,  quia  cupressus 
non  maneret,  sicuti  nee  lana  uestimento  facto,  sed  cupresseum 
aut  laneum  corpus  fieret.  Proculus  indicat  hoc  iure  nos  uti, 
quod  Seruio  et  Labeoni  placuisset :  in  quibus  propria  qualitas 
exspectaretur,  si  quid  additum  erit  toto  cedit,  ut  statuae  pes 
aut  manus,  scypho  fundus  aut  ansa,  lecto  fulcrum,  naui  tabula, 
aedificio  cementum  :  tota  enim  eius  sunt,  cuius  ante  fuerant. 
(i.)  Arbor  radicitus  eruta  et  in  alio  posita  priusquam  coaluerit, 
prioris  domini  est,  ubi  coaluit,  agro  cedit,  et  si  rursus  eruta  sit, 
non  ad  priorem  dominum  reuertitur :  nam  credibile  est  alio 
terrae  alimento  aliam  factam.  (2.)  Si  meam  lanam  infeceris, 
purpuram  nihilo  minus  meam  esse  Labeo  ait,  quia  nihil  interest 

25.  Callistratus :  unless  it  has  been  made  on  the  other's 
behalf  with  the  consent  of  the  owner;  for  by  virtue  of  the 
owner's  consent  the  whole  thing  becomes  the  property  of  him 
on  whose  behalf  it  was  made. 

26.  Paulus.  But  if  you  had  made  a  ship  from  my  planks, 
the  ship  would  be  yours,  because  the  cypress-wood  would  no 
longer  exist,  any  more  than  the  wool  would,  if  a  garment  were 
woven,  but  there  would  come  into  existence  a  form  made  from 
cypress  or  wool.  Proculus  points  out  that  we  follow  the  rule 
which  was  approved  by  Servius  and  Labeo,  viz.  that  if  any- 
thing be  added  to  substances  in  which  a  special  characteristic 
is  kept  in  view,  the  addition  is  merged  in  the  whole;  as 
a  foot  or  hand  (joined  on)  to  a  statue,  a  base  or  handle  to  a 
cup,  a  leg  to  a  couch,  a  plank  to  a  ship,  stone  to  a  building  ; 
for  the  whole  belongs  to  him  who  was  previously  owner,  i. 
A  tree  taken  up  with  its  roots  and  planted  in  another  place 
belongs  to  its  former  owner  before  it  has  rooted  itself,  but 
when  it  is  rooted  it  is  an  accession  to  the  soil',  and  if  it  be 
uprooted  a  second  time  it  does  not  return  to  its  original 
owner ;  for  it  is  to  be  considered  to  have  become  another  tree 
through  the  nurture  of  another  soil.  2.  If  you  have  dyed  my 
wool,  the  purple  wool  is  still  mine,  says  Labeo,  because  there 

^  But  the  prior  owner  has  an  iitilis  in  rem  actio.     D.  6.  i.  5.  3. 
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inter  purpuram  et  earn  lanam,  quae  in  lutum  aut  caenum  ceci- 
disset  atque  ita  pristinum  colorem  perdidisset. 

27.  PoMPONius  libro  trigensimo  ad  Sabinum.  Quidquid 
infecto  argento  alieni  argenti  addideris,  non  esse  tuum  totum 
argentum  fatendum  est :  at  contra  si  tuum  scyphum  alieno 
plumbo  plumbaueris  alienoue  argento  ferruminaueris,  non  dubi- 
tatur  scyphum  tuum  esse  et  a  te  recte  uindicari.  (i.)  Vbi 
simul  plura  contribuuntur,  ex  quibus  unum  medicamentum  fit, 
aut  coctis  odoribus  unguenta  facimus,  nihil  hie  siium  uere 
dicere  potest  prior  dominus :  quare  potissimum  existimari, 
cuius  nomine  factum  sit,  eius  esse.  (2.)  Cum  partes  duorum 
dominorum  ferrumine  cohaereant,  hae  cum  quaereretur  utri 
cedant,  Cassius  ait  pro  portione  rei  aestimandum  uel  pro  pretio 
cuiusque  partis,  sed  si  neutra  alteri  accessioni  est,  uideamus, 
ne  aut  utriusque  esse  dicenda  sit,  sicuti  massa  confusa,  aut 


is  no  difference  between  purple  wool   and   wool   which  has 
fallen  into  mud  or  dirt  and  thereby  lost  its  original  colour. 

27.  Pomponiiis.  When  you  have  united  some  silver  of 
another's  to  your  own  unwrought  silver,  it  must  be  allowed 
that  the  whole  of  the  silver  is  not  yours ;  but  on  the  other 
hand,  if  you  have  soldered  your  cup  with  the  lead,  or  welded 
it  with  the  silver  of  another,  there  is  no  doubt  that  the  cup  is 
yours,  and  is  lawfully  claimed  by  you  in  a  viiidicatio.  i.  When 
several  ingredients  are  put  together,  out  of  which  a  single 
medicine  is  compounded,  or  when  we  make  an  ointment  by 
the  mixture  of  spices,  a  former  owner  cannot  in  such  case 
properly  specify  any  ingredient  as  his  own  ;  therefore  it  is 
best  that  the  compound  should  be  considered  the  property  of 
him  on  whose  account  it  was  made.  2.  When  portions  belong- 
ing to  two  owners  are  welded  together,  if  it  should  be  asked  to 
which  of  them  they  should  belong,  Cassius  replied  that  a 
reckoning  must  be  taken  according  to  the  proportion  (of  each) 
in  the  resulting  thing,  or  according  to  the  value  of  each  part. 
But  if  neither  be  an  accession  to  the  other,  let  us  consider 
whether  they  may  not  have  to  be  declared  the  property  of 
both,  in  like  manner  as  a  mass  of  metal  formed  by  fusion';  or 
the  property  of  him  on  whose  account  the  welding  took  place. 


^  See  7.  8  above. 
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eius,  cuius  nomine  ferruminata  est.     sed  Proculus  et  Pegasus 
existimant  suam  cuiusque  rem  manere. 

28.  Idem  libro  trigensimo  tertio  ad  Sabinum.  Si  supra 
tuum  parietem  uicinus  aedificauerit,  proprium  eius  id  quod 
aedificauerit  fieri  Labeo  et  Sabinus  aiunt :  sed  Proculus  tuum 
proprium,  quemadmodum  tuum  fieret,  quod  in  solo  tuo  alius 
aedificasset :  quod  uerius  est. 

29.  Paulus  libro  sexto  decimo  ad  Sabinum.  Inter  eos, 
c[ui  secundum  unam  ripam  praedia  habent,  insula  in  flumine 
nata  non  pro  indiuiso  communis  fit,  sed  regionibus  quoque 
diuisis  :  quantum  enim  ante  cuiusque  eorum  ripam  est,  tantum, 
uuluti  linea  in  directum  per  insulam  transducta,  quisque  eorum 
in  ea  habebit  certis  regionibus. 

30.  PoMPONius  libro  trigensimo  quarto  ad  Sabinum.  Er- 
go si  insula  nata  adcreuerit  fundo  meo  et  inferiorem  partem 
fundi  uendidero,  ad  cuius  frontem  insula  non  respicit,  nihil  ex 
ea  insula  pertinebit  ad  emptorem  eadem  ex  causa,  qua  nee  ab 
initio  quidem  eius  fieret,  si  iam  tunc,  cum  insula  nasceretur, 

Proculus  and  Pegasus,  however,    think  that  each  man's  pro- 
perty remains  his  own. 

28.  Pomponhis.  If  your  neighbour  builds  upon  the  top 
of  your  wall,  Labeo  and  Sabinus  say  that  what  he  built  becomes 
his  ;  but  Proculus  says  it  is  yours,  just  as  that  would  be  yours 
which  another  person  built  upon  your  ground;  and  this  opinion 
is  the  more  correct  one. 

29.  Paulus.  An  island  which  has  sprung  up  in  a  river  is 
not  the  undivided  common  property  of  those  who  have  lands 
on  one  of  the  banks',  but  is  theirs  in  separate  shares ;  for  each 
of  them  will  hold  of  it  in  severalty  so  much  as  lies  in  front  of 
his  bank,  a  line  being,  as  it  were,  drawn  across  the  island  at 
right  angles^ 

30.  Pompouius.  Therefore,  if  an  island  has  sprung  up  and 
become  an  accession  to  my  land,  and  I  sell  the  lower  portion 
of  the  land,  in  front  of  which  the  island  does  not  lie,  no  part 
of  that  island  will  belong  to  the  purchaser,  on  the  same  prin- 
ciple whereby  it  would  not  have  been  his  originally,  if  he  had 
been  owner  of  that  same  portion  at  the  time  when  the  island 

1  Sc.    the    bank    nearest   to   the  -  Sc.     at    right     angles    to    the 

island.  course  of  the  stream. 
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eiusdem  partis  dominus  fuisset.  (i.)  Celsus  filius,  si  in  ripa 
fluminis,  quae  secundum  agrum  meum  sit,  arbor  nata  sit,  meam 
esse  ait,  quia  solum  ipsum  meum  priuatum  est,  usus  autem  eius 
publicus  intellegitur.  et  ideo  cum  exsiccatus  esset'  alueus, 
proximorum  fit,  quia  iam  populus  eo  non  utitur.  (2.)  Tribus 
modis  insula  in  flumine  fit,  uno,  cum  agrum,  qui  aluei  non  fuit, 
amnis  circumfluit,  altero,  cum  locum,  qui  aluei  esset,  siccum 
relinquit  et  circumfluere  coepit,  tertio,  cum  paulatim  colluendo 
locum  eminentem  supra  alueum  fecit  et  eum  alluendo  auxit. 
duobus  posterioribus  modis  priuata  insula  fit  eius,  cuius  ager 
propior  fuerit,  cum  primum  extitit :  nam  et  natura  fluminis 
haec  est,  ut  cursu  suo  mutato  aluei  causam  mutet,  nee  quic- 
quam  intersit,  utrum  de  aluei  dumtaxat  solo  mutato  an  de  eo, 
quod  superfusum  solo  et  terrae  sit,  quaeratur,  utrumque  enim 
eiusdem  generis  est.  primo  autem  illo  modo  causa  proprietatis 
non  mutatur.     (3.)  Alluuio  agrum  restituit  eum,  quem  impetus 

came  into  existence,  i.  Celsus  the  younger  says  that  if  a  tree 
grows  on  the  bank  of  a  river,  adjacent  to  my  land,  the  tree  is 
mine,  because  the  soil  itself  is  my  private  property,  although 
the  use  of  it  is  considered  to  belong  to  the  public.  And  so 
too  when  the  bed  of  the  river  is  dried  up  it  becomes  the  pro- 
perty of  those  nearest  to  it,  since  the  public  no  longer  make 
use  of  it.  2.  An  island  is  formed  in  a  river  in  three  ways. 
In  the  first  when  the  river  flows  round  land  which  used  not  to 
be  part  of  its  bed ;  in  the  second  when  it  leaves  dry  a  place 
which  used  to  be  part  of  its  bed,  and  begins  to  flow  on  either 
side  of  it ;  in  the  third  when  by  gradual  deposit  it  has  made  a 
spot  -emerge  above  its  bed,  and  has  increased  it  by  alluvion. 
In  the  two  modes  last  named  an  island  is  created  which  is  the 
private  property  of  him  who  at  the  time  of  its  appearance  was 
owner  of  the  nearest  land  :  for  the  nature  of  a  river  is  such 
that  when  its  course  is  changed,  it  changes  also  the  character 
of  its  bed.  Nor  does  it  matter  whether  our  inquiry  is  about  a 
mere  change  of  the  soil  of  the  bed,  or  about  something  de- 
posited on  that  soil  and  ground  ;  for  both  are  of  the  same 
kind.  But  in  the  mode  first  mentioned  the  character  of  the 
ownership    is   not  changed.     3.    The  subsiding   of    a   flood' 

1  Alluvio  does  not  in  this  passage       a  withdrawal  of  flood-water,   as  in 
bear  its  usual  technical  sense  of  an       D.  8.  6.  14. 
imperceptible  increase,  but  denotes 
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fluminis  totam  abstulit.  itaque  si  ager,  qui  inter  uiam  publi- 
cam  et  flumen  fuit,  inundatione  fluminis  occupatus  esset,  siue 
paulatim  occupatus  est  siue  non  paulatim,  sed  eodem  impetu 
recessu  fluminis  restitutus,  ad  pristinum  dominum  pertinet :  flu- 
mina  enim  censitorum  uice  funguntur,  ut  ex  priuato  in  publicum 
addicant  et  ex  publico  in  priuatum  :  itaque  sicuti  hie  fundus, 
cum  alueus  fluminis  factus  esset,  fuisset  publicus,  ita  nunc 
priuatus  eius  esse  debet,  cuius  antea  fuit.  (4.)  Si  pilas  in  mare 
iactauerim  et  supra  eas  inaedificauerim,  continue  aedificiam 
meum  fit.  item  si  insulam  in  mari  aedificauerim,  continuo 
mea  fit,  quoniam  id,  quod  nullius  sit,  occupantis  fit. 

31.     Paulus  libro  trigensimo  primo  ad  edictum.     Num- 
quam  nuda  traditio  transfert  dominium,  sed  ita,  si  uenditio  aut 

restores  land  of  which  the  violence  of  a  river  has  altogether 
deprived  us.  Therefore,  if  a  field,  lying  between  a  public  road 
and  a  river,  has  been  covered  by  the  overflow  of  a  stream, 
whether  it  has  been  covered  gradually  or  not  gradually,  but 
has  been  restored  by  the  withdrawal  of  the  water  in  the  course 
of  the  same  disturbance,  it  belongs  to  its  original  owner;  for 
rivers  act  the  part  of  ccnsitores\  so  as  to  turn  private  property 
into  public,  and  public  into  private  ;  therefore,  in  like  manner 
as  this  land,  when  it  became  the  bed  of  a  river,  would  be  made 
public,  so  now  it  ought  to  be  the  private  property  of  him  to 
whom  it  previously  belonged ^  4.  If  I  have  planted  piles  in 
the  sea  and  built  upon  them,  the  building  at  once  becomes 
mine.  So  too,  if  I  have  built  an  island  in  the  sea,  it  is  mine  at 
once,  because  what  belongs  to  no  one  becomes  the  property 
of  the  first  occupant. 

31.    Fauliis.     Mere  delivery  never  transfers  ownership,  but 


^  Censitores  —  Agrimehtores,  who 
assign  the  lands  in  coloniae,  i.e.  the 
agri  limitati  (see  i.  i6  above),  or 
who  take  away  lands  from  persons 
who  fail  to  pay  their  tributiiin,  and 
give  them  to  others.  Cassiodorus 
(III.  Varior.)  says:  "  agrimensor 
more  vastissimi  fluminis  aliis  spati- 
um  tollit  ;  aliis  terram  concedit." 

-  Alluvio,  properly  so  styled, 
changes     ownership    permanently : 

W. 


inundatio  does  not ;  and  yet  iimii- 
datio  prevents  for  a  time  the  exer- 
cise of  ownership,  and  the  land 
covered  with  water  becomes  for  the 
while  public  as  to  user,  inasmuch 
as  every  one  possesses  the  rights  of 
navigation,  fishing,  &c.  over  it 
whilst  it  is  submerged.  Pomponius 
in  another  passage,  D.  7.  4.  23, 
shows  clearly  enough  that  this  is 
his  meaning  here. 
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aliqua  iusta  causa  praecesserit,  propter  quam  traditio  sequerc- 
tur.  (i.)  Thensaurus  est  uetus  quaedam  depositio  pecuniae, 
cuius  non  exstat  memoria,  ut  iam  dominum  non  habeat :  sic 
enim  fit  eius  qui  inuenerit,  quod  non  alterius  sit.  alioquin  si 
quis  aliquid  uel  lucri  causa  uel  metus  uel  custodiae  condiderit 
sub  terra,  non  est  thensaurus  :  cuius  etiam  furtum  fit. 

32.  Gaius  libro  undecimo  ad  edictum  prouinciale.  Etiam 
inuitis  nobis  per  seruos  adquiritur  paene  ex  omnibus  causis. 

33.  Ulpianus  libro  quarto  disputationum.  In  eo,  quod 
seruo  castrensi  ante  aditam  hereditatem  filii  familias  militis 
legatur,  uel  eo,  ([uod  stipulatur  seruus,  tractatur  apud  Mar- 
cellum  libro  uicensimo,  ex  cuius  persona  uel  stipulatio  uires 
habeat  uel  legatum.     et  puto  uerius,  quod  et  Scaeuolae  uidetur 

only  when  a  sale  or  some  lawful  cause'  has  preceded,  on 
account  of  which  delivery  followed.  i.  Treasure  is  money 
hidden  away  so  long  ago  that  the  hiding  is  out  of  memory, 
so  that  it  has  now  no  owner ;  for  it  becomes  the  property  of 
the  finder  because  it  belongs  to  no  one  else.  If  on  the  other 
hand  a  man  has  hidden  anything  in  the  ground  for  the  pur- 
pose of  gain,  or  through  fear,  or  for  safe-keeping,  this  is  not 
treasure;  and  there  can  be  theft  of  it". 

32.  Gaius.  By  our  slaves  acquisition  is  made  for  us,  even 
without  our  will,  almost^  in  all  cases. 

33.  Ulpian.  With  regard  to  a  legacy  which,  prior  to  ac- 
ceptance of  the  inheritance  of  a  soldier  who  was  a  fiiiiis  fami- 
lias,  is  left  to  a  slave  in  that  soldier's/^Y7///;/w  castreiisc,  or  with 
regard  to  the  stipulation  of  such  slave,  Marcellus  in  his  twen- 
tieth book  discusses  in  whose  person*  the  stipulation  or  legacy 
can  take   effect.     And  I  think  the  view  taken  by  Scaevola, 


^  E.g.  inututnn,  soltitiim,  dona- 
tum. 

■-'  The  owner  retains  property  and 
even  possession.  See  Savigny's 
tests  of  retaining  possession.  On 
Pass.  Bk.  III. 

*  Paene :  an  inheritance  is  an 
exception,  for  the  slave  cannot  enter 
without  his  master's  leave.  Invitis 
must  not  be  taken  to  mean  "in 
spite  of  our  will  to  the  contrary  : " 
for  this  would  be  in  opposition  to 


D.  39.  5.  19.  a  ;  D.  50.  17.  69,  &c. 
■*  Sc.  whether  the  legacy  or  stipu- 
lation is  good  or  bad  according  as  it 
would  be  good  or  bad  if  bequeathed 
to,  or  made  by  the  father,  to  whom 
the  inheritance  goes  jure  pecidii 
when  the  scriptus  heres  cannot  or 
will  not  accept ;  or  whether  it  is 
good  or  bad  according  as  it  would 
1  e  good  or  bad  if  bequeathed  to 
or  made  by  the  scriptus  heres  him- 
self. 
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et  ipse  Marcellus  tractat,  si  quidem  adeatur  hereditas,  omnia 
ut  in  hereditario  seruo,  si  adita  non  sit,  ut  in  proprio  patris 
esse  spectanda  :  et  si  usus  fructus  fuerit  huic  seruo  relictus, 
modo  patri  uideri  delatum,  modo  heredi,  nee  a  persona  in 
personam  creditur  traiisigse.  (i.)  Eadem  distinctione  quis 
utetur  etiam,  si  res  fuerit  subtracta :  aut  cessare  furti  ac- 
tionem dicet,  si  ex  testamento  adierit,  quoniam  hereditati 
furtum  non  fit,  aut,  si  non  adierit,  patri  dabitur  furti  actio, 
n^m  et  condictio.     (2.)  Quotiens  seruus  hereditarius  stipulatur 

which  Marcellus  also  himself  upholds,  is  the  correct  one,  viz. 
that  if  the  inheritance  is  accepted,  everything  is  as  it  would  be 
in  the  case  of  a  serznis  hereditarius ;  but  if  the  inheritance  is 
not  accepted,  everything  must  be  taken  as  it  would  be  in  the 
case  of  the  father's  own  property  :  and  if  an  usufruct  has  been 
left  to  such  slave',  sometimes  it  is  to  be  considered  as  offered 
to  the  father"',  sometimes  to  the  heir^;  and  it  is  not  regarded 
as  passing  from  person  to  person*.  i.  The  same  distinction 
we  should  also  make  in  case  the  article  were  stolen.  We 
should  say  the  action  of  theft  either  falls  through '\  if  entry 
is  made  under  the  testament,  because  no  theft  can  be  com- 
mitted on  an  inheritance ;  or,  if  entry  is  not  made,  the  action 
of  theft  will  be  granted  to  the  father,  for  so  too  will  be  the 
condictio  {/iiriivay.      2.  When  a  servus  hereditarius  stipulates 


^  Ulpian  is  careful  to  say  nothing  If  these  two  words  are  retained  we 

about  an    usufruct    Iseing  stipulated  must    read    in   the    next  clause,   as 

for  by  a  seiints  hereditarius,   as  such  Schulting  suggests,    and  as  Pothier 

stipulation  was  void.      A  legacy  of  tacitly  approves,  "si  ex  testamento 

an  usufruct   to  him,   however,    was  adierit,  cessabif,  quoniam,  (Sic." 

good.      D.  45.  3.  26.  "  If  some  article  included  in  the 

^  Sc.  if  the  scriptus  heres  refuses  castrense  peciilium  be   stolen  whilst 

the  inheritance.  it    is    uncertain    whether    the    heir 

^  Sc.  if  the  scriptus  heres  makes  nominated    by    the  filiiis  familias 

entry.  will  enter  or  not,  the  action  of  theft 

^  Till  the  fate  of  the  inheritance  will    be   in   suspense.     If  the   heir 

is  decided  the  legacy  of  the  usufruct  should  enter  on  the  inheritance,   it 

is  in  pcndetiti.     It  is  not  to  be  con-  will    fall    through  ;    for    the    event 

sidered  either  as  the  father's,  subject  proves  there  was  an  inheritance  in 

to  devestment  by  the  heir's  accep-  pendcnti,  and  there  can  be  no  theft 

tance ;   or  as  the  heir's,  subject  to  committed     upon    an    inheritance, 

devestment  by  his  non-entry.  though  of  course  there  is  the  actio 

^  The  MS.  reading  is  "aut  ces-  expilafae     h:reditatis    (D.    47.    19). 

sare  aut  non,"  but  Mommsen  is  in  But  if  the  heir  run'nse  to  make  entrv, 

favour  of  striking  out  "aut  non."  there  has  never  been  an  inheritance  ; 

3—2 
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uel  per  traditionem  accipit,  ex  persona  defuncti  uires  assumit, 
ut  luliano  placet :  cuius  et  ualuit  sententia  testantis  personam 
spectandam  esse  opinantis. 

34.  Idem  libro  quarto  de  censibus.  Hereditas  enim  non 
heredis  personam,  sed  defuncti  sustinet,  ut  multis  argumentis 
iuris  ciuilis  comprobatum  est, 

35.  Idem  libro  septimo  disputationum.  Si  procurator 
mens  uel  tutor  pupilli  rem  suam  quasi  meam  uel  pupilli  alii 
tradiderint,  non  recessit  ab  eis  dominium  et  nulla  est  alienatio, 
quia  nemo  errans  rem  suam  amittit.  - 

36.  lULiANUS  libro  tertio  decimo  digestorum.  Cum  in 
corpus  quidem  quod  traditur  consentiamus,  in  causis  uero  dis- 

or  accepts  by  delivery,  the  validity  of  his  act  depends  on  the 
status  of  his  deceased  OAvner,  as  Julian  held ;  for  his  opinion, 
to  the  effect  that  the  person  of  the  testator  must  be  regarded, 
has  prevailed. 

34.  Ulpian.  For  an  inheritance  does  not  represent  the 
person  of  the  heir,  but  that  of  the  deceased,  as  is  established 
by  many  instances  in  the  civil  law'. 

35.  Ulpian.  If  my  agent  or  the  guardian  of  a  pupil  delivers 
to  another  his  own  property  under  the  impression  that  it  is 
mine  or  the  pupil's,  the  ownership  does  not  pass  from  him,  and 
there  is  no  alienation,  because  no  one  loses  his  property 
through  a  mistake  ^ 

36.  Julian.  When  we  agree  as  to  the  article  which  is 
delivered,  but  differ  as  to  the  cause  of  its  delivery^,  I  do  not 


the  property  of  the   deceased  was  bound  by  his  own  act,   as  against 

pcculhim,  therefore  the  property  of  the  innocent  transferee, 

the    father    of    the    deceased,     for  ^  It   is  supposed,    however,    that 

whom  consequently  an  actio  ftirti  is  we     both    beheve     that     there     is 

available.  some    adequate   causa.      D.    12.    i. 

^  For  example.  Just.  Iiisf.  11.  14.  18  seems   at  first  to  be  absolutely 

2;  3.  i^.pr.  opposed  to  the  doctrine  in  the  text, 

"  So  also  D.  18.  I.  15.  But  see  for  there  Ulpian  says  "if  I  deliver  to 
D.  17.  I.  49,  and  D.  12.  i.  41,  you  money  with  the  intent  of  con- 
wherein,  however,  there  is  no  real  ferring  a  yift,  and  you  receive  it  as 
discrepancy:  for  as  Cujacius  says  a  loan,  Julian  says  there  is  no  gift, 
"alii  quam  tradenti  poterat  geri  Let  us  see  then,  if  there  is  a  loan  : 
negotium,"  i.e.  the  transaction  was  I  think  there  is  n^t,  and  that  the 
effectual,  because  the  true  owner,  money  does  not  become  the  property 
though  under  a  mistake,  gave  a  of  the  receiver,  inasmuch  as  he  took 
mandate  for  the  transfer,  and  so  was  it  under  a  mistake."     Ulpian  adds, 
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sentiamus,  non  animaduerto,  cur  inefficax  sit  traditio,  ueluti  si 
ego  credam  me  ex  testamento  tibi  obligatum  esse,  ut  fundum 
tradam,  tu  existimes  ex  stipulatu  tibi  eum  deberi.  nam  et  si 
pecuniam  numeratam  tibi  tradam  donandi  gratia,  tu  earn  quasi 
creditam  accipias,  constat  proprietatem  ad  te  transire  nee  im- 
pedimento  esse,  quod  circa  causam  dandi  atque  accipiendi 
dissenserimus. 

37.  Idem  libro  quadragensimo  quarto  digestorum.  Per 
seruum,  qui  pignori  datus  est,  creditor!  nee  possessio  adquiri- 
tur,  quia  nee  stipulatione  nee  traditione  nee  ullo  alio  raodo  per 
eum  seruum  quicquam  ei  adquiritur,  quamuis  possessio  penes 
eum  sit.  (i.)  Si  unus  ex  dominis  seruo  communi  pecuniam 
donauit,   in  potestate  domini  est,  quemadmodum  seruo  com- 

see  why  the  delivery  should  be  invalid.  For  instance,  if  I 
believe  that  I  am  bound  under  a  testament  to  deliver  to  you  a 
field,  and  you  think  that  it  is  due  to  you  because  of  a  stipula- 
tion. For  so  too  if  I  should  deliver  to  you  money,  intending  to 
confer  a  gift,  and  you  should  receive  it  as  a  loan  \  it  is  allowed 
that  the  ownership  passes  to  you,  and  that  it  is  no  bar  to  this 
result  that  we  were  not  agreed  as  to  the  occasion  for  giving  and 
receiving. 

37.  Jjilian.  By  means  of  a  slave  given  in  pledge  not 
even  possession  is  acquired  for  the  creditor,  because  neither 
by  stipulation,  nor  delivery,  nor  by  any  other  mode  is  any- 
thing acquired  for  him  by  such  slave,  although  he  has  posses- 
sion^ of  him.  I.  If  one  of  his  owners  gives  money  to  a  com- 
mon slave,  this  owner  can  choose  in  what  way  he  gives  the 


however,  that  though  the  receiver  is  equal  truth,  affirms  that  technically 

liable  to  a  condictio  (sine  causa),  yet  the  oviriership  does  not  pass,  since  a 

he  will  protect  himself  by  the  ^j:iY///(?  condictio  can  be  brought;  and  yet 

doli,  ifhe  has  spent  the  money;  for  he    admits    it  will  fail  when    it    is 

his  spending  was  accordant  with  the  brought. 

donor's  intent,  and  the  latter  there-  ^  Charonda     takes     creditaf?i     to 

fore  is  m  mala  fide  if  he  sues  for  it  signify  "in  repayment   of  a  loan." 

again.    Vinnius  seems  to  have  found  This,    however,   is  not    the    proper 

out  the  true  mode    of  harmonizing  meaning  of  creditam ;  and  if  it  were, 

D.  12.   I.  18  and  D.  41.   i.  36,  for  it  would  not  make  the  legal  point 

he  says   that   Julian's  statement  is  more  clear. 

that  the  ownership  passes/rac^'/V(z//v,  ^  He  has  ^possession  ad  inierdicta, 

since  the  exceptio  doli  is  a  bar  to  any  but   not  possessio   ad    ustuapione?n. 

recovery  suit;  whilst  Ulpian,  with  D.  41.  3.  16,  &c. 
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muni  pecuniam  donet.  nam  si  hoc  solum  egerit,  ut  ea  sepa- 
retur  a  suis  rationibus  et  in  peculio  serui  sit,  manebit  eiusdem 
domini  proprietas  :  si  uero  eo  mode  pecuniam  seruo  communi 
donauerit,  quomodo  alienis  seruis  donare  solemus,  fiet  socio- 
rum  communis  pro  portione,  quam  in  seruo  habebunt.  (2.) 
Sed  ut  sequens  quaestio  locum  habeat,  constituamus  socium 
ita  seruo  communi  pecuniam  donasse,  ut  proprietatem  suam 
rnanere  uellet,  si  ex  hac  pecunia  seruus  fundum  comparauerit, 
erit  is  fundus  communis  sociorum  pro  portione  dominii :  nam 
et  si  furtiuis  nummis  seruus  communis  fundum  comparauerit, 
sociorum  erit  pro  portione  dominii.  neque  enim  ut  fructuarius 
seruus  ex  re  fructuarii  non  adquirit  proprietario,  ita  et  commu- 
nis seruus  ex  re  alterius  domini  non  adquirit  alteri  domino, 
sed  quemadmodum  in  his,  quae  aliunde  adquiruntur,  diuersa 

money  to  the  common  slave.  For  if  he  merely  intends  that 
the  money  shall  be  set  aside  from  what  is  at  his  own'  disposal 
and  made  part  of  the  ^xwcs pcciiliiiin,  the  property  will  con- 
tinue to  belong  to  the  same  owner.  But  if  he  gives  the 
money  to  the  common  slave  in  the  same  manner  in  which  we 
are  accustomed  to  give  to  the  slaves  of  other  people,  it  will 
become  common  property  of  the  partners"  in  proportion  to 
their  shares  of  ownership  in  the  slave.  2.  But  that  the  fol- 
lowing question  may  be  entertained,  let  us  suppose  that  one 
partner  has  given  money  to  the  common  slave  in  such  wise 
that  he  intends  the  ownership  to  remain  in  himself  If  the 
slave  purchases  a  field  with  this  money,  that  field  will  be  the 
common  property  of  the  partners,  in  proportion  to  their  shares  of 
ownership ^  For  even  when  a  common  slave  has  purchased  a 
field  with  stolen  money'',  it  will  belong  to  the  partners  accord- 
ing to  their  shares  of  ownership.  For  although  a  fructuary  slave 
does  not  acquire  for  his  owner  by  means  of  the  substance  of  the 
usufructuary,  it  does  not  follow  that  a  common  slave  does  not 
acquire  for  one  of  his  masters  through  the  substance  of  the 
other.       But  just  as  in   acquisitions   made   from    extraneous 


^  Sc.  the  donor's.  actio  covtmitiii  div'uhtndo.     See  1.  45 

^  Sc.  all  the  partners  but  the  one  below. 

who  confers  the  gift,  U.  17.  2.  63.  9;  *  Whether  stolen  from  one  of  the 

D.  35.  2.  49./r.  owners   or   from   a   stranger.     Ac- 

•*  But  the  partner  whose  money  cursius. 
has  been  spent   can  recover  in  an 
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condicio  est  fructuarii  et  semi  communis,  ueluti  cum  alter 
fructuario  non  adquirat,  alter  dominis  adquirat :  ita  quod  ex  re 
quidem  fructuarii  adquisitum  fuerit,  ad  eum  solum  pertinebit, 
quod  ex  re  alterius  domini  seruus  communis  adquisierit,  ad 
utrumque  dominum  pertinebit.  (3.)  Sicut  seruus  communis 
stipulando  nominatim  alteri  ex  dominis,  ita  per  traditioneni 
accipiendo  soli  ei  adquirit.  (4.)  Quod  unius  seruus  per  tra- 
ditioneni accipiendo  se  accipere  dixerit  domino  et  Titio,  partem 
''domino  adquiret,  in  parte  nihil  agit.  (5.)  Fructuarius  seruus 
si  dixerit  se  domino  proprietatis  per  traditioneni  accipere,  ex  re 
fructuarii  totuni  domino  adquiret :  nam  et  sic  stipulando  ex  re 
fructuarii  domino  proprietatis  adquireret.  (6.)  Si,  cum  iiiihi 
donare  uelles,   iusserim  te  seruo  communi  meo  et  Titii  rem 

sources  the  condition  of  a  fructuary  slave  and  a  common 
slave  is  different,  for  instance,  that  whilst  the  one  does  not 
acquire  for  the  usufructuary,  the  other  does  acquire  for  his 
owners  ;  so  whatever  is  acquired  through  the  substance  of 
the  usufructuary  will  belong  to  him  alone,  (but)  whatsoever  a 
common  slave  acquires  through  the  substance  of  one  of  his 
masters  will  belong  to  both  his  masters".  3.  In  like  manner 
as  a  common  slave  acquires  for  one  only  of  his  masters  by 
stipulating  for  him  by  name,  so  also  does  he  by  accepting 
delivery  for  him  alone'.  4.  When  the  slave  of  an  individual 
receiving  by  delivery  says  that  he  receives  for  his  master  and 
Titius,  he  will  acquire  half  for  his  master,  and  as  to  the  other 
half  effects  nothing^  5.  A  fructuary  slave  acquires  altogether 
for  his  proprietor,  when  he  states  that  he  accepts  delivery  for 
him  in  connection  with  the  property  of  the  usufructuary :  for 
so  also  when  he  stipulates  in  this  manner  in  connection 
with  the  usufructuary's  property,  he  acquires  for  his  proprietor*. 
6.  If,  when  you  were  desirous  of  conferring  a  gift  on  me, 
I  ordered  you  to  deliver  the  article  to  a  slave  jointly  owned  by 
Titius  and  myself,  and  he  received  it  with  the  intent  of  making 


1  But  will  be  taken  into  account  would  be  wrong  to  make  the  vendor 

in    tlie    actio    communi    dividuiuio.  joint  owner  with  another,  when  he 

D.  41.  I.  45.  meant  to  sell  tlie  wliole.     D.  18.  i. 

'^  So.  on  his    sole    order  or  with  64. 

express  specification  that  he  acts  for  *  But    the   usufructuary   can   re- 

hini.      See  D.  45.  3.  5  and  6.  cover  from   the  proprietor  by  con- 

^  It    is   not   so   in  a  sale,   for  it  dictio  sine  causa.     D.  45.  3.  39. 
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tradere  isque  hac  mente  acciperet,  ut  rem  Titii  faceret,  nihil 
agetur :  nam  et  si  procuratori  meo  rem  tradideris,  ut  meam 
faceres,    is    hac    mente    acceperit,     ut     suam    faceret,    nihil 

it  the  property  of  Titius,  no  result  Avill  follow'.  For  so  too 
if  you  delivered  an  article  to  my  agent,  with  the  intent  of 
making  it  mine,  and  he  received  it  with  the  intent  of  making 


^  In  D.  39.  5.  13  we  have  a  state- 
iiient  at  first  sight  entirely  at  vari- 
ance with  the  present  passage  :  "A 
person  wishing  to  confer  a  gift  on 
me,  delivered  the  article  to  a  slave 
jointly  owned  by  Titius  and  myself. 
The  slave  received  it  with  the  in- 
tent of  making  it  either  the  property 
of  my  partner,  or  of  my  partner  and 
myself.  It  was  asked  what  was  the 
result.  And  the  decision  was  that 
although  the  slave  received  it  with 
the  intent  of  acquiring  for  my 
partner,  or  for  my  partner  and  my- 
self, yet  it  is  acquired  for  me.  For 
so  too,  if  he  delivered  the  article  to 
my  agent,  with  the  intent  that  he 
should  acquire  it  for  me,  and  the 
agent  received  it  with  the  purpose 
of  acquiring  for  himself,  he  does  a 
vT)id  act  so  far  as  he  himself  is  con- 
cerned, but  acquires  for  me." 

These  apparently  contradictory 
passages  are  thus  harmonized  by 
Pothier.  "In  D.  39.  5.  13  we  must 
suppose  the  principal  to  be  igno- 
rant of  the  act  of  the  slave  or 
agent,  and  so  long  as  he  remains 
ignorant,  the  transaction  is  void- 
able at  the  pleasure  of  the  de- 
liverer, for  there  has  been  no  con- 
current intent:  but  when  the  princi- 
pal hears  of  the  affair  and  has  the 
mind  to  accept  the  gift,  the  inten- 
tions of  donor  and  receiver  become 
identical,  and  the  slave  or  agent 
holds  for  me.  In  D.  41.  i.  37.  6 
the  intents  are  discordant  from  the 
outset."  Donellus  says  the  passage, 
D.  41.  I.  37.  6,  refers  to  the  case 
where  the  slave  or  agent  states  at 
the  time  that  he  is  7iot  receiving  for 
the  person  intended  by  the  donor; 


and  then  of  course  the  whole  trans- 
action is  void :  there  has  not  been 
even  an  inchoate  delivery,  and 
therefore  no  subsequent  ratification 
on  my  part  can  validate  the  trans- 
action. When,  however,  the  agent 
or  slave  does  not  express  an  inten- 
tion contrary  to  that  of  the  donor, 
but  only  entertains  it  secretly  (as  in 
D.  39.  5.  13),  my  subsequent  ac- 
ceptance of  the  donor's  gift  will 
make  the  delivery  a  binding  one, 
and  the  slave  or  agent  will  hold  for 
me. 

See  also  Savigny  on  Poss.  Bk.  II. 
§  28,  where  this  passage  is  discussed 
in  a  note,  and  the  explanation  is 
that  although  in  general  an  agent's 
act  is  void  unless  his  intention  coin- 
cides with  the  intention  of  his  em- 
ployer, yet  "  in  the  case  of  delivery 
an  exception  must  be  made.  For 
in  such  case  the  intention  of  the 
tradens  is  conclusive,  and  the  ac- 
quisition of  possession "  (and  of 
course  of  property  too,  for  Savigny 
always  maintains  that  in  tiaditio 
property  and  possession  vest  to- 
gether) "proceeds  according  to  the 
intention,  even  where  the  agent 
fraudulently  intends  to  make  the  ac- 
quisition for  himself,  or  for  a  third 
party." 

If  Savigny  is  correct  we  have  here 
a  most  remarkable  instance  of  that 
inelcga7itia  against  which  the  Jurists 
steadily  set  their  faces ;  and  as 
Savigny  elaborates  this  theory  simply 
from  a  comparison  of  39.  5.  13  and 
41.  I.  37.  6,  the  more  obvious  ex- 
planations of  Pothier  and  Donellus 
(which  are  practically  coincident) 
seem  more  satisfactory. 
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agetur.  quod  si  seruus  communis  hac  mente  acceperit,  ut 
duorum  dominorum  faceret,  in  parte  alterius  domini  nihil 
agetur. 

38.  Alfenus  Varus  libro  quarto  digestorum  a  Paulo 
epitomatorum.  Attius  fundum  habebat  secundum  uiam  pub- 
licam  :  ultra  uiam  flumen  erat  et  ager  Lucii  Titii :  fluit  flumen 
paulatim,  primum  omnium  agrum,  qui  inter  uiam  et  flumen 
asset,  ambedit  et  uiam  sustulit,  postea  rursus  minutatim  recessit 
et  alluuione  in  antiquum  locum  rediit.  respondit,  cum  flumen 
agrum  et  uiam  publicam  sustulisset,  eum  agrum  eius  factum 
esse,  qui  trans  flumen  fundum  habuisset :  postea  cum  paulatim 
retro  redisset,  ademisse  ei,  cuius  factus  esset,  et  addidisse  ei, 
cuius  trans  uiam  esset,  quoniam  eius  fundus  proximus  flumini 
esset ;  id  autem,  quod  publicum  fuisset,  nemini  accessisset. 
nee  tamen  impedimento  uiam  esse  ait,  quo  minus  ager,  qui 

it  his  own,  no  result  will  follow.  But  if  the  jointly-owned 
slave  received  with  the  intent  of  making  it  the  property 
of  his  two  masters,  there  will  be  no  result  as  to  the  share 
of  one  of  them. 

38.  Alfenus  Varus.  Attius  had  a  field  bordering  on  a 
public  road ;  beyond  the  road  there  was  a  river  and  land 
belonging  to  Lucius  Titius.  The  river  flowing  on  by  slow 
degrees,  first  of  all  waslied  away  a  plot  of  land  which  lay 
between  the  road  and  the  river,  and  then  carried  away  the 
road.  Afterwards  insensibly  it  receded,  and  by  alluvion  re- 
turned to  its  ancient  bed.  It  was  held  that  when  the  river 
carried  away  the  field  and  the  public  road,  that  field  became 
the  property  of  him  who  had  land  beyond  the  river' ;  and 
when  afterwards  by  slow  degrees  the  river  went  back  again, 
it  took  away  the  land  from  him  to  whom  it  had  been  given, 
and  bestowed  it  on  him  who  had  land  across  the  road, 
because  his  property  was  the  nearest  to  the  river;  that 
property^,  however,  which  had  been  public,  accrued  to  no 
one  ;  but  still  the  road,  it  is  said,  in  no  way  prevented  the 
land  left  by  alluvion  on  the  other  side  of  the  road  becoming 


^  The  river  did  not  become  wider,  ^  The  property  which  had  been 

liut    laid   upon    one    bank   what    it       public  was  not  land,   but  a  right  of 
washed  away  from  the  other,  passage  over  land. 
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trans  uiam  alluuione  relictus  est,  Attii  fieret :  nam  ipsa  quoque 
uia  fundi  esset. 

39.  luLiANUS  libro  tertio  ex  Minucio.  Etiam  furtiuus 
seruus  bonae  fidei  emptori  adquirit,  quod  ex  re  eius  stipulatur 
aut  per  traditionem  accipit. 

40.  Africanus  libro  septimo  quaestionum.  Quaesitum 
est,  si  is,  cui  liber  homo  bona  fide  seruiret,  decesserit  eique  is 
heres  extiterit,  qui  liberum  eum  esse  sciat,  an  aliquid  per  eum 
adquirat.  non  esse  ait,  ut  hie  bona  fide  possessor  uideatur, 
quando  scieas  liberum  possidere  coeperit,  quia  et  si  fundum 

the  property  of  xlttiusj    for  the  road  itself  would  be  a  part 
of  his  proi)erty'. 

39.  Julian.  Even  a  stolen  slave  acquires  for  a  pur- 
chaser in  good  faith  anything  which  he  stipulates  for  or 
receives  by  delivery  in  connection  with  the  purchaser's  pro- 
perty. 

40.  Africamis.  It  has  been  asked,  supposing  a  person  dies 
whilst  a  freeman  is  serving  him  in  good  faith,  and  some  one 
becomes  his  heir  who  knows  that  this  man  is  a  freeman,  can  the 
heir  acquire  anything  by  means  of  the  freeman'?  Africanus 
replies  that  such  an  one  cannot  be  considered  a  possessor 
in   good   faith,   since   he    commenced    his   detention   of   the 


^  It  is  evident  that  the  case  is  as  Before  the  road  was  washed  away 

follows :    there  is  first  the  land  of  I  suppose  Attius  and  A  owned  the 

Attius,  then  a  road,  then  land  be-  soil  under  it  in  equal  proportions, 

longing  to  A,  then  the  river,   then  meeting  in  the  middle, 

land  belonging  to  j9.     Whether^  ^  The  reason  for  the  doubt  whether 

or  B  is  Lucius  Titius  is  not  clear,  a  mala  fide  possessor,  who  is  heir  of 

and  is  not  very  material.     The  river  a  bona  fide  possessor,    can   acquire 

washes  away  the  land   of  A   first,  ex  opens  servi  et  ex  re  sua,  is  obvi- 

and  next  the  road :  the  consequence  ously  because  the  possession  of  the 

is,   an   increase    by  alluvion  of  the  slave  himself,  if  commenced  in  bona 

land  of  /)'.     Then  the  river  begins  fide  by  the  testator,  can  be  continued 

to  return  to  its  okl  position  :  so  that  by  an   heir    who    is    in    viala  fide, 

B  keeps  losing  what  he  had  gained.  so    as    to    complete  the  usucapion 

The  question  is,  to  whom  does  the  (D.  41.  4.  2.  19).     But  though   tlie 

land   belong  which   is   restored   to  heir   can   continue  a  possession   in 

the  opposite  bank  by  alluvion  ;  and  mala  fide,  he  cannot  begin  one;  and 

the  answer  is  to  Attius.     .-^'s  rights  therefore  he    has   no   possession   or 

have  disappeared  altogether.   Attius,  ownership  of  the  acquisitions  made 

however,  is  bound  to  allow  to  the  by  a   person   whom  he  knows    not 

public    a  right  of   road   where    the  to    be  his    slave,   although  he  may 

ancient  road  had  been,   though  he  continue    to    possess     that    person 

is  owner  of  the  soil  under  the  road.  himself. 
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suum  quis  legauerit,  heres,  qui  eum  legatum  esse  sciat,  procul 
dubio  fructus  ex  eo  suos  non  faciet :  et  multo  magis  si  testator 
eum  alienum  bona  fide  emptum  possedit.  et  circa  seruorum 
igitur  operam  ac  ministerium  eandem  rationem  sequendam,  ut, 
siue  proprii  siue  alieni  uel  legati  uel  manumissi  testamento 
fuerint,  nihil  per  eos  heredibus,  qui  modo  eorum  id  non  igno- 
rarent,  adquiratur.  etenim  simul  haec  fere  cedere,  ut,  quo 
casu  fructus  praediorum  consumptos  suos  faciat  bona  fide  pos- 
sessor, eodem  per  seruum  ex  opera  et  ex  re  ipsius  ei  adquiratur. 

41.  Ulpianus  libro  nono  ad  edictum.  Statuas  in  ciuitate 
positas  ciuium  non  esse,  idque  Trebatius  et  Pegasus :  dare 
tamen  operam  praetorem  oportere,  ut,  quod  ea  mente  in  pub- 
freeman  with  full  knowledge  ;  for  so  too  if  any  one  bequeath 
a  field  of  his  own  as  a  legacy,  the  heir,  if  he  knows  that  it 
is  legacied ',  undoubtedly  will  not  make  the  fruits  thereof  his 
own  :  and  much  more  will  he  not,  if  the  testator  possessed 
that  field,  though  belonging  to  another,  by  a  purchase  in  good 
faith  ^  And,  therefore,  with  regard  to  the  labour  and  service  of 
slaves  we  must  follow  the  same  principle,  that  whether  they  are 
the  testator's  own  or  another  person's*,  and  whether  they  are 
given  in  legacy  or  manumitted  by  testament,  nothing  is  ac- 
quired by  their  means  for  the  heirs,  provided  these  heirs  are 
not  ignorant  of  the  fact.  For  these  cases  seem  almost  equiva- 
lent, viz.  that  whenever  a  possessor  in  good  faith  makes  himself 
owner  of  fruits  consumed,  under  the  same  circumstances  also 
is  acquisition  made  for  him  by  a  slave,  through  that  slave's 
labour  and  through  his  own  (the  possessor's)  substance. 

41.  Ulp'ian.  Statues  erected  in  a  city  are  not  the  pro- 
perty of  the  citizens;  and  so  say  Trebatius  and  Pegasus;  and 
yet  the  Praetor  must  take  care  that  what  is  set  up  with  such 

^   "Et   legatum    agnitum "    adds  him    to  be  the  testator's  property, 

Faber.  but  given  in   legacy  or  ordered   to 

^  The  heir  on  the  contrary  being  be  manumitted,  he  cannot,  because 

in  mala  fide,  /.(?.  knowing  that  it  is  of  his  want  of  good  faith,   acquire 

another's.  anything  tlirough  them. 

*  The  words  proprii  and    alicni  The  argument  of  Africanus  is  that 

should  be  transposed,  as  Mommsen  an  heir  in  bad  faith  could  not  suc- 

suggests  ;  for  the  meaning  clearly  is  ceed  to  the  rights  of  a  dominus  in 

that    if    the    supposed    slaves    are  the   matter  of  acquisitions,    and    h 

known  by  the  heir  to  be   the  pro-  fortiori  cannot  succeed  to  the  rights 

perty    of    another   and   not    of  the  of  a  mere  bona  fide  possessor, 
testator,   or  if  they  are  known  by 
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lico  positum  est,  ne  liceret  priuato  auferre  nee  ei  qui  posuerit. 
tuendi  ergo  ciues  erunt  et  aduersus  petentem  exceptione  et 
actione  aduersus  possidentem  iuuandi. 

42.  Paulus  libro  undecimo  ad  edictum.  Substitutio, 
quae  nondum  competit,  extra  bona  nostra  est. 

43.  Gaius  libro  septimo  ad  edictum  prouinciale.  Seruus, 
qui  bona  fide  possidetur,  id  quod  ex  re  alterius  est  possessori 
non  adquirit  (i.)  Incorporates  res  traditionem  et  usucapio- 
nem  non  recipere  manifestum  est.  (2.)  Cum  seruus,  in  quo 
alterius  usus  fructus  est,  hominem  emit  et  ei  traditus  sit,  ante- 
quam  pretium  soluat,  in  pendenti  est,  cui  proprietatem  adqui- 
sierit :  et  cum  ex  peculio,  quod  ad  fructuarium  pertinet,  sol- 
uerit,  intellegitur  fructuarii  homo  fuisse :  cum  uero  ex  eo 
peculio,  quod  proprietarium  sequitur,  soluerit,  proprietarii  ex 
post  facto  fuisse  uidetur. 

intent  in  public,  no  private  person  shall  be  allowed  to  remove, 
not  even  the  man  who  set  it  up '.  The  citizens  therefore  are  to 
be  protected  by  an  exccptio  against  a  claimant,  and  aided  by  an 
action  against  any  one  who  assumes  possession. 

42.  Paulus.  A  substitution  which  has  not  yet  vested,  is 
no  portion  of  our  property ". 

43.  Gaius.  A  slave  possessed  in  good  faith  does  not 
acquire  for  his  possessor  that  which  originates  from  the  pro- 
perty of  another  person.  i.  It  is  clear  that  incorporeal 
things  do  not  admit  of  delivery  and  usucapion.  2.  When  a 
slave  in  whom  another  (than  the  owner)  has  the  usufruct  has 
bought  a  slave  and  had  him  delivered  to  him,  for  whom  he 
has  acquired  the  ownership  is  in  suspense  until  he  pays  the 
price :  and  when  he  pays  out  of  the  peculium  appertaining  to 
the  usufructuary,  the  slave  is  considered  to  be  the  usufruc- 
tuary's property  ;  but  when  he  pays  out  of  the  peadium  which 
goes  to  the  proprietor,  the  purchased  slave  is  through  this  after- 
occurring  event  regarded  as  the  proprietor's. 

^  We  see  from  D.  42.  5.  29  and  bonortitn  if  he  becomes  bankrupt, 
D.  44.  I.  23  that  statues  set  up  and  cannot  be  removed  by  him. 
in  public  were  of  two  kinds  :  the  The  text  evidently  refers  to  the  last- 
one  merely  for  ornament,  which  are  named  variety, 
public  property;  the  other  in  honour  -  If  A  is  appointed  heir,  and  R 
of  an  individual,  which  are  to  some  substituted  to  him;  B  has  no  vested 
extent  the  property  of  the  individual,  right,  till  after  a  ddatio  hereditatis 
and  yet  do  not  pass  to  the  emptor  to  him,  and  an  aditio  on  his  part. 


44]  De  adquirendo   reriim   dominio.  45 

44.  Ulpianus  libro  nono  decimo  ad  edictum.  Pom- 
ponius  tractat :  cum  pastori  meo  lupi  porcos  eriperent,  hos 
uicinae  uillae  colonus  cum  robustis  canibus  et  fortibus,  quos 
pecoris  sui  gratia  pascebat,  consecutus  lupis  eripuit  aut  canes 
extorserunt :  et  cum  pastor  meus  peteret  porcos,  quaerebatur, 
utrum  eius  facti  sint  porci,  qui  eripuit,  an  nostri  maneant :  nam 
genera  quodam  uenandi  id  erant  nancti.  cogitabat  tamen, 
quemadmodum  terra  marique  capta,  cum  in  suam  naturalem 
laxitatem  peruenerant,  desinerent  eorum  esse  qui  ceperunt,  ita 
ex  bonis  quoque  nostris  capta  a  bestiis  marinis  et  terrestribus 
desinant  nostra  esse,  cum  effugerunt  bestiae  nostram  persecu- 
tionem.  quis  denique  manere  nostrum  dicit,  quod  auis  trans- 
uolans  ex  area  aut  ex  agro  nostro  transtulit  aut  quod  nobis 
eripuit?  si  ig'itur  desinit,  si  fuerit  ore  bestiae  liberatum,  occu- 
pantis  erit,  quemadmodum  piscis  uel  aper  uel  auis,  qui  potes- 
tatem  nostram  euasit,  si  ab  alio  capiatur,  ipsius  fit.     sed  putat 

44.  Ulpiaji.  Pomponius  discusses  the  following  case : 
some  wolves  carried  off  certain  swine  from  my  herdsman, 
and  the  tenant  of  a  neighbouring  farm-house  pursued  them 
with  the  strong  and  brave  dogs  which  he  kept  to  guard  his 
cattle,  and  rescued  them  from  the  wolves,  or  his  dogs  delivered 
them.  Then,  when  my  herdsman  claimed  the  swine,  the 
question  was  raised  whether  the  swine  had  become  the  pro- 
perty of  the  rescuer  or  remained  mine ;  for  they  had  taken 
them  by  a  kind  of  hunting'.  (Pomponius)  thought,  however", 
that  as  animals  captured  on  land  or  in  the  sea  cease  to  be  the 
property  of  the  captors  when  they  have  recovered  their  natural 
liberty,  so  any  of  our  goods  seized  by  monsters  of  the  sea  or 
by  wild-beasts  cease  to  be  ours  when  the  creatures  have 
escaped  from  our  pursuit.  Who,  in  fact,  maintains  that  a 
thing  remains  ours  when  a  bird  flying  past  has  taken  it  out  of 
our  inclosure  or  field,  or  when  it  has  snatched  it  from  us  ?  If 
therefore  it  ceases  (to  be  ours^),  it  will  belong  to  the  first 
taker,  if  it  be  delivered  from  the  mouth  of  the  wild-beast,  just 
as  a  fish,  or  a  boar,  or  a  bird,  which  has  escaped  from  our 
control,  will,  if  it  is  captured  by  another,  belong  to  him.     But 


^  And    the   hunter   usually  owns       and  Schulting  would  read  cogitabat 
his  captures  by  title  of  occupancy.  enim,  i.e.  "'for  the  colonus  thought." 

2  For  cogitabat  tamen,  Stephanas  ^  Nostriun  esse:  Azo. 
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potius  nostrum  manere  tamdiu,  quamdiu  reciperari  possit:  licet 
in  auibus  et  piscibus  et  feris  uerum  sit  quod  scribit.  idem  ait, 
etsi  naufragio  quid  amissum  sit,  non  statim  nostrum  esse  desi- 
nere  :  denique  quadruple  teneri  eum  qui  rapuit.  et  sane 
melius  est  dicere  et  quod  a  lupo  eripitur,  nostrum  manere, 
quamdiu  recipi  possit  id  quod  ereptum  est.  si  igitur  manet, 
ego  arbitror  etiam  furti  competere  actionem  :  licet  enim  non 
animo  furandi  fuerit  colonus  persecutus,  quamuis  et  hoc  animo 
potuerit  esse,  sed  et  si  non  hoc  animo  persecutus  sit,  tamen 
cum  reposcenti  non  reddit,  supprimere  et  intercipere  uidetur. 
quare  et  furti  et  ad  exhibendum  teneri  eum  arbitror  et  uindi- 
cari  exhibitos  ab  eo  porcos  posse. 

45.  Gaius  libro  septimo  ad  edictum  prouinciale.  Com- 
munis seruus  si  ex  re  alterius  dominorum  adquisierit,  nihilo 
minus  commune  id  erit,  sed  is,  ex  cuius  re  adquisitum  fuerit, 

still  he  thinks  that  it  remains  ours  so  long  as  it  is  possible  to 
be  recovered  ;  although  with  regard  to  birds  and  fishes  and  wild- 
beasts  the  rule  which  he  states  is  correct.  He  further  says 
that  when  anything  is  lost  by  shipwreck,  it  does  not  at  once  cease 
to  be  ours ;  in  fact  any  one  who  has  carried  it  off  is  liable  for 
fourfold'.  And  certainly  it  is  better  to  decide  that  what 
is  carried  off  by  a  wolf  remains  ours  so  long  as  it  can  possibly 
be  recovered.  If  therefore  it  remains  ours,  I  think  there  is 
also  an  action  of  theft :  for  even  if  the  tenant  pursued  without 
the  intention  to  steal  (though  he  might  have  had  this  intent) ; 
but  supposing  that  he  did  not  pursue  with  this  intent,  still 
when  he  does  not  restore  upon  demand  he  seems  to  withhold 
and  misappropriate".  Therefore,  I  think  he  is  liable  both  to 
an  actio  furti  and  to  an  actio  ad  exhibendum,  and  that  when  the 
swine  are  produced  by  him  they  can  be  recovered  in  a 
inndicatio. 

45.  Gaius.  If  a  slave  owned  in  common  acquires  any- 
thing in  connection  with  the  property  of  one  of  his  masters,  it 
will  nevertheless  be  common  property;  but  the  one  in  con- 
nection with   whose   property  it  was  acquired,   can  in  a  suit 


^  For  fourfold  within    llie   year  ;  "  Tlie  same  doctrine  is  enunciated 

for     the     single    value    afterwards.       in  D.  44.  4.  2.  5  an  1  in  Paul.  Sent. 
D.  47.  9.  I.  4.  ;.  3. 
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communi  diuidundo  iudicio  earn  summam  praecipere  potest : 
nam  fidei  bonae  conuenit,  ut  unusquisque  praecipuum  habeat, 
quod  ex  re  eius  seruus  adquisierit.  sed  si  aliunde  seruus  com- 
munis adquisierit,  omnibus  sociis  pro  parte  dominii  hoc  adqui- 
ritur. 

46.  Ulpianus  libro  sexagensimo  quinto  ad  edictum.  Non 
est  nouum,  ut  qui  dominium  non  habeat,  aUi  dominium  prae- 
beat :  nam  et  creditor  pignus  uendendo  causam  dominii  prae- 
stat,  quam  ipse  non  habuit. 

47.  Paulus  Hbro  quinquagensimo  ad  edictum.  Fructuario 
hereditas  adquiri  non  potest,  quod  in  operis  serui  hereditas 
non  est. 

48.  Idem  Hbro  septimo  ad  Plautium.    Bonae  fidei  emptor 

communi  dividuiido,  set  off  the  amount  for  himself  solely  :  for 
it  is  in  accordance  with  good  faith  that  each  should  have 
for  himself  solely  what  the  slave  has  acquired  through  his  pro- 
perty'. But  if  the  common  slave  acquired  from  other  sources, 
the  acquisition  belongs  to  all  the  joint-owners  according  to 
their  shares  of  ownership. 

46.  Ulpian.  I'here  is  nothing  extraordinary  in  a  man 
without  ownership  conferring  ownership  on  another;  for  so  too 
does  a  creditor  by  selling  a  pledge  give  a  title  of  ownership 
which  he  himself  has  not^ 

47.  Faulus.  An  inheritance  cannot  be  acquired  for  an 
usufructuary,  because  an  inheritance  is  not  a  matter  of  labour 
on  the  slave's  part^ 

48.  Faulus.     A  purchaser  in  good  faith,  by  gathering  the 


^  See  also  D.  45.  3.  28.  i :  D.  10.  tor   does    not   alienate   in    his    ca- 

3.  24  (an  excerpt  ascribed  to  Paulus,  pacity   of  non-owner,   but  as  agent 

but    in   its   wording   identical   with  of  the  owner,  who  empowered  him 

the  passage  from  Gaius  in  the  text  to    alienate  in  a  particular    contin- 

above).     D.  45.  3.  19  seems  at  hrst  gency.     So    also   Just.    lust.   11.   8. 

contradictory  to  these  passages  ;  but  i. 

the    explanation    is    that    Scaevola  ^  -phig  jg  the  rule  if  the  inheri- 

tiiere  speaks  of  the  ultimate  result,  tance  is  left  to  the  slave  simply,  and 

without    specifying,     as    here,     tlie  there  is  no  indication  whether  the 

mode  by  which  the  result  is  attained.  bequest  is  intended  for  the  domuius 

See  notes  on  23.  3  above.  or    the    usufntctuarius :    but  if  the 

'^  At    first    view    this    seems    at  intention  is  clearly  to  confer  it  on 

variance  with  41.  i.  20,  and  i8.   i.  the  usufructuary  through  the  slave, 

67.     But  see  Gaius  Conim.  11.  64,  that  intention  is  respected.    D.  7.  i. 

where  it  is  explained  that  the  credi-  21. 
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non  dubie  percipiendo  fructus  etiam  ex  aliena  re'  suos  interim 
facit  non  tantum  eos,  qui  diligentia  et  opera  eius  peruenerunt, 
sad  onines,  quia  quod  ad  fructus  attinet,  loco  domini  paene 
est.  denique  etiam  priusquam  percipiat,  statim  ubi  a  solo 
separati  sunt,  bonae  fidei  emptoris  fiunt.  nee  interest,  ea  res, 
quam  bona  fide  emi,  longo  tempore  capi  possit  nee  ne,  ueluti 
si  pupilli  sit  aut  ui  possessa  aut  praesidi  contra  legem  repetun- 
darum  donata  ab  eoque  abalienata  sit  bonae  fidei  emptori. 
(i.)  In  contrarium  quaeritur,  si  eo  tempore,  quo  mihi  res  tra- 
ditur,  putem  uendentis  esse,  deinde  cognouero  alienam  esse,  quia 
perseuerat  per  longum  tempus  capio,  an  fructus  meos  faciam. 
Pomponius  uerendum,  ne  non  sit  bonae  fidei  possessor,  quam- 
uis  capiat :  hoc  enim  ad  ius,  id  est  capionem,  illud  ad  factum 

fruits  even  of  property  belonging  to  another,  undoubtedly 
makes  them  his  own  during  the  intermediate  time,  and  not 
only  those  which  have  arisen  from  his  own  care  and  labour,  but 
all' ;  since  so  far  as  the  fruits  are  concerned  he  is  almost  in  the 
place  of  owner.  In  fact,  even  before  he  gathers  them,  at  the 
moment  when  they  are  separated  from  the  soil,  they  become  the 
property  of  the  purchaser  in  good  faith.  And  it  matters  not 
whether  the  article  which  I  have  bought  in  good  faith  can  be 
acquired  by  length  of  time  or  not,  as  for  instance  when  it 
belongs  to  a  ward",  or  has  been  possessed  by  violence,  or  given 
to  a  provincial  governor  in  contravention  of  the  lex  repeUinda- 
rum^,  and  alienated  by  him  to  a  purchaser  in  good  fliith. 
I.  It  is  asked  on  the  other  hand,  in  case  I  think  that  the 
article  belongs  to  the  vendor  at  the  time  when  it  is  delivered 
to  me,  and  afterwards  learn  that  it  belongs  to  some  one  else, 
can  I  make  the  fruits  my  own,  seeing  that  my  title  by  length  of 
time  continues  to  accrued  Pomponius  said  we  must  doubt 
his  being  a  possessor  in  good  faith,  even  though  he  continues 
his  usucapion ;   for  this  latter  point,  his  usucapion,  is  a  matter 


^  See  D.  22.  I.  25.  I.  He  can-  cumstances,  by  Constantine.  See 
not  therefore  be  made  to  account  C.  5.  37.  22.  A  reading  found  in 
for  fruits  consumed  before  the  land  the  Basilica  is  "Si  populi  sit,"  in 
is  reclaimed,  but  restores  those  ex-  lieu  of  "si  pupilli  sit." 
isting  at  the  time  of  litis  conh'staiio.  ^  Sc.  Lex  Julia  repetundarum. 
See  the  Constitution  of  Dioclet.  and  See  C.  9.  27  and  D.  48.  11,  par- 
Maxim.     C.  3.  32.  22.  ticularly  D.  48.  11.  8. 

2  The  sale'of  such  property  was  ■*  See  D.  41.  4.  13,  D.  4T.  4.  7.  4, 

forbidden,  except  under  special  cir-  and  C.  7.  31.  %  fwc  tanlummodo. 
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pertinere,  ut  quis  bona  aut  mala  fide  possideat :  nee  contra- 
rium  est,  quod  longum  tempus  currit,  nam  e  contrario  is,  qui 
non  potest  capere  propter  rei  uitium,  fructus  suos  facit.  (2.) 
Et  ouium  fetus  in  fructu  sunt  et  ideo  ad  bonae  fidei  emptorem 
pertinent,  etiamsi  praegnates  uenierint  uel  subreptae  sint.  et 
sane  quin  lac  suum  faciat,  quamuis  plenis  uberibus  uenierint, 
dubitari  non  potest :  idemque  in  lana  iuris  est. 

49.  Idem  libro  nono  ad  Plautium.  Quod  fructuarius  ex- 
re  sua  donat,  ex  re  eius  est :  sed  si  eo  animo  id  fecerit,  ut  ad 
proprietatis  dominum  pertineat,  dicendum  est  illi  adquiri.  si 
autem  extraneus  ei  donet  indistincte,  soli  proprietario  adqui- 
ritur.  eadem  dicemus  in  homine  libero,  qui  bona  fide  mihi 
seruit,  ut,  si  ei  aliquid  donauerim,  meum  sit.  et  ideo  Pompo- 
nius  scribit,  quamuis  donauerim  ei  operas  suas,  tamen  quidquid 
ex  operis  suis  adquiret,  mihi  adquiri. 

of  law,  but  the  other,  as  to  his  possessing  in  good  or  bad  faith, 
is  a  matter  of  fact :  and  there  is  nothing  contradictory  in  the 
time  running  on ;  for,  on  the  other  hand,  a  man  who  cannot 
make  usucapion  by  reason  of  a  defect  in  the  article',  still 
makes  the  fruits  his  own.  2.  The  young  of  sheep  are  fruits, 
and  therefore  belong  to  a  purchaser  in  good  faith,  even  though 
the  sheep  were  sold  or  stolen  whilst  pregnant.  And  certainly 
there  can  be  no  doubt  as  to  his  making  the  milk  his  own, 
if  they  were  sold  with  their  udders  full :  and  the  same  is  the 
rule  as  to  their  wool. 

49.  Paiihis.  What  the  usufructuary  gives  to  the  slave  out 
of  his  property^  remains  his  property:  but  if  he  gave  with  the 
intent  that  it  should  belong  to  the  proprietor  (of  the  slave), 
we  must  allow  that  it  is  acquired  for  the  latter.  If,  however,  a 
stranger  gives  to  him  without  specifying  (for  whom  he  intends 
the  gift),  it  is  acquired  for  the  proprietor  alone^  The  same 
rule  shall  we  lay  down  in  the  case  of  a  freeman  who  is  serving 
me  in  good  faith,  viz.  that  if  I  give  him  anything  it  is  mine\ 
And  therefore  Pomponius  writes,  that  even  if  I  made  him  a 
present  of  his  labour,  still  whatever  he  acquires  by  his  labour  is 
acquired  for  me. 


^  Sc.  that  it  is  res  ftirliva  aui  vi  ^  See  D.  7.  i.  ^i  and  22. 

possessa:  Just.  Inst.  11.  6.  2.  ■*  Sc.   is  a  part  of  the  peculium 

■^  ^c.  zspcciiliiim.  appertaining  to  me. 


w. 
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50.  PoMPONius  libro  sexto  ex  Plautio.  Quamuis  quod  in 
litore  publico  uel  in  mari  exstruxerimus,  nostrum  fiat,  tamen 
decretum  praetoris  adhibendum  est,  ut  id  facere  liceat :  immo 
etiam  manu  prohibendus  est,  si  cum  incommodo  ceterorum  id 
faciat :  nam  ciuilem  eum  actionem  de  faciendo  nullam  habere 
non  dubito. 

51.  Celsus  libro  secundo  digestorum.  Transfugam  iure 
belli  recipimus.  (i.)  Et  quae  res  hostiles  apud  nos  sunt,  non 
publicae,  sed  occupantium  fiunt. 

52.  MoDESTiNUS  libro  septimo  regularura.  Rem  in  bonis 
nostris  habere  intellegimur,  quotiens  possidentes  exceptionem 
aut  amittentes  ad  reciperandam  earn  actionem  habemus. 

50.  Pomponiiis.  Although  what  we  have  built  upon  a 
public  shore'  or  in  the  sea  is  our  own,  yet  a  decree  of  the 
Praetor  must  be  obtained  for  license  to  build.  Moreover 
a  man  must  be  stopped  "  by  hand,"  if  he  is  acting  to  the 
inconvenience  of  the  rest  of  mankind".  For  I  am  certain  he  has 
no  civil  action  to  support  him  in  building. 

51.  Celsiis.  ^?e  receive  a  deserter  by  title  of  war ^  i.  And 
property  of  the  enemy  found  amongst  us  is  not  public,  but 
belongs  to  the  first  occupants. 

52.  Modestiiuis.  We  are  considered  to  have  an  article 
included  in  our  goods,  whenever  we  have  an  exception*,  if 
still  in  possession,  or  an  action  to  recover  the  article,  if  we 
lose  it. 


^  See  note  on  i4./r.  above.  he  does  something  on  his  own  land 

2   Operis    novi    niintialio    is    not  prejudicial  to  our   land   or    to  our- 

applicable,  for  that  implies  an  ad-  selves. 

mission  of  the  builder's  possession,  ^  Pothier  takes  this  passage  to 
and  no  one  can  possess  what  is  mean  that  deserters  from  the  enemy- 
public  or  common.  Hence,  the  are  on  the  same  footing  as  captives, 
proper  course  is  to  use  symbolical  both  being  made  slaves  of  their 
violence,  and  interrupt  the  work  captors  :  Gothofred  understands  the 
per  manum,  id  est  lapilli  jadttm  meaning  to  be,  tliat  if  a  deserter 
{lapilli  idum),  D.  39.  i.  5.  10.  If  from  the  Romans  is  recaptured  by 
the  buikler  proceeds  with  his  work  them,  he  is  public  property,  and 
after  such  intermption  he  makes  liable  to  public  punishment,  and  is 
himself  liable  to  the  interdict  quod  not  the  property  of  his  captor. 
vi  aut  clam. ^  The  same  interdict,  ^  E.g.  \\ie:  exceptiodoli  i?iali,\i\.\\Q 
or  the  interdict  iiti  possidetis,  is  ap-  true  owner  brings  a  vindicatio  with- 
plicable  when  a  man  sets  up  a  out  tendering  us  our  reasonable  ex- 
nuisance  on  our  land ;  opcris  novi  penses ;  or  an  exceptio  venditae  et 
nufitiatio  being  only  suitable  when  traditai,  if  the  vendor,  who  sold  the 
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53.  Idem  libro  quarto  decimo  ad  Quintum  Mucium.  Ea 
quae  ciuiliter  adquiruntur  per  eos,  qui  in  potestate  nostra  sunt, 
adquirimus,  ueluti  stipulationem  :  quod  naturaliter  adquiritur, 
sicuti  est  possessio,  per  quemlibet  uolentibus  nobis  possidere 
adquirimus. 

54.  Idem  libro  trigensimo  primo  ad  Quintum  Mucium. 
Homo  liber  hereditatem  nobis  adquirere  non  potest,  qui  bona 
fide  nobis  seruit :  adquiret  tamen  sibi,  si  sponte  sua  sciens  con- 
dicionem  suam  adierit :  nam  si  iussu  nostro  adierit,  neque  sibi 
neque  nobis  adquiret,  si  non  habuerit  animum  sibi  adquirendi : 
quod  si  earn  mentem  habuit,  sibi  adquirit.  (i.)  Item  pro- 
mittendo  nobis  liber  homo,  qui  bona  fide  nobis  seruit,  ut  et 
emendo  uel  uendendo,  uel  locando  uel  conducendo,  obligari 
ipso   iure   poterit.     (2.)    Sed  damnum  dando  damni  iniuriae 

53.  Modestiniis'^ .  Those  things  which  are  acquired  civilly^, 
such  as  a  stipulation ^  we  acquire  through  those  who  are  under 
our  potestas :  but  anything  which  is  acquired  naturally,  pos- 
session fi)r  instance,  we  can  acquire,  if  we  are  willing,  through 
any  one  whatever. 

54.  Modestinus.  A  fieeman  who  is  serving  us  in  good  faith 
cannot  acquire  an  inheritance  for  us  :  he  will,  however,  acquire 
for  himself*,  if  he  entered  freely  knowing  his  own  condition ; 
for  if  he  entered  by  our  command,  he  will  acquire  neither  for 
himself  nor  for  us,  if  he  had  not  the  intent  of  acquiring  for  him- 
self; though,  if  he  had  that  intent,  he  will  acquire  for  himself^ 
I.  A  freeman  who  is  serving  us  in  good  faith  can  also  be 
bound  in  strictness  of  law  by  making  a  promise  to  us,  just  as  he 
can  by  buying  or  selling,  or  letting  or  hiring**.     2.  And  further 


article  to  us  before  he  was  owner,  ^  See  Introduction,  p.  x. 

brings    a    vindicatio    after    he    has  ^  Or  an  inheritance.    D.  29.  2.  79. 

become  owner ;  or  if  the  owner  sues  *  Acqziiret    tamen   sibi  si  is    the 

after  he   has    become   heir  to   the  reading  restored  by  Cujas  from  the 

vendor.     Pothier.  Basilica  :  the  Liber  Florentinus  has 

^  Schulting    says  :     ' '  Idem    libro  acqtnrit  si  ta7nen. 

XIV.  ad  Quintum  Mucium.     Lege,  ^  See  above,  41.  i.  19. 

Pomponius.     Modestinus    enim    ad  ^  So    also    he    is    bound,    if  he 

Q.  Mucium  non  scripsit,  sed  Pom-  promises  in  answer  to  his  possessor's 

ponius."     The  Florentine  Index  of  stipulation  ;  though  the  possessor  is 

the  Jurists  and  their  works  certainly  not  bound,  if  he  promises  in  answer 

makes  no  mention  of  "Modestinus  to  his.     D.  45.  i.  118. 
ad  Q.  Mucin tn." 
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tenebitur,  ut  tamen  culpam  in  damno  dando  exigere  debeamus 
grauiorem  nee  tamen  leuem  quam  ab  extraneo.  (3.)  At  si 
iussu  nostro  quid  in  re  nostra  gerant  uel  absentibus  nobis  quasi 
procuratores  aliquid  agant,  danda  erit  in  eos  actio.  Non 
solum  si  eos  emerimus,  sed  etiam  si  donati  fuerint  nobis  aut  ex 
dotis  nomine  aut  ex  legati  pertinere  ad  nos  coeperunt  aut  ex 
hereditate,  idem  praestabunt :  nee  solum  si  nostros  putaueri- 
mus,  sed  et  si  communes  aut  fructuarios,  ut  tamen,  quod 
adquisituri  non  essent,  si  re  uera  communes  aut  usuarii  essent, 
id  hodieque  non  adquirant.  (4.)  Quidquid  tamen  liber  homo 
uel  alienus  qui  bona  fide  nobis  seruit  non  adquirit  nobis,  id 
uel  sibi  liber  uel  alienus  seruus  domino  suo  adquiret :  excepto 
eo  quod  uix  est,  ut  liber  homo  possidendo  usucapere  possit, 

when  he  inflicts  damage  (on  us)  he  will  be  liable  in  an  action 
danmi  injiiriae^,  though  the  culpability  for  which  we  must  hold 
him  accountable  when  he  does  damage  must  be  of  the  more 
serious  kind,  not  trifling,  such  as  that  for  which  we  hold  a 
stranger  responsible.  3.  So,  if  by  our  direction  such  persons 
do  anything  in  reference  to  our  property,  or  if  as  agents  they 
do  anything  for  us  in  our  absence,  an  action  must  be  granted 
against  them".  Not  only  if  we  have  bought  them,  but  also  if 
they  have  been  given  to  us,  or  become  our  property  by  way 
of  marriage-portion  or  legacy,  or  by  inheritance,  they  will  be 
under  the  same  liability ;  and  not  only  if  we  supposed  them  to 
be  our  own,  but  if  we  supposed  them  to  be  jointly  ours  or  ours 
in  usufruct ;  provided  only  that  what  they  would  not  have 
acquired  for  us  if  they  had  been  joint-property  or  ours  in 
usufruct  only,  this  also  they  do  not  acquire  for  us  under 
the  actual  circumstances^  4.  Whatever  then  a  freeman,  or 
the  slave  of  another  wlio  serves  us  in  good  faith,  does  not 
acquire  for  us,  he  acquires  either  for  himself,  if  free,  or  for  his 
master,  if  he  be  the  slave  of  another  :  with  this  exception,  that 
it  is  scarcely  possible  that  a  freeman  should  make  usucapion 
by  his  possessing,  because  being  himself  possessed  he  cannot 

^  Sc.  ex  lege  Aquilia.     D.  9.  1.  general  meaning  is,  that  they  do  not 

13.  I.  acquire  for  us,  if  held  under  some 

"  Sc.  actio  mandati  or  actio  tiego-  mistake,    unless    they   would   have 

tiorum  gestorum.  acquired    for    us,    if    the    mistaken 

^  Ilodic  must  be  taken  to  signify  circumstances  had   been  matter  of 

"  under  the  actual  circumstances."  fact. 
The  MS.  is  clearly  corrupt,  but  the 


* 
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quia  nee  possidere  intellegitur,  qui  ipse  possideretur.  sed  nee 
per  seruum  alienum,  quern  nos  bona  fide  possidemus,  dominus 
peculiari  nomine  ignorans  usucapere  poterit,  sicuti  ne  per  fugi- 
tiuum  quidem,  quem  non  possidet. 

55.  Proculus  libro  secundo  epistularum.  In  laqueum, 
quem  uenandi  causa  posueras,  aper  incidit :  cum  eo  haereret, 
exemptum  eum  abstuli :  num  tibi  uideor  tuum  aprum  abstu- 
lisse?  et  si  tuum  putas  fuisse,  si  solutum  cum  in  siluam  dimi- 
sissem,  eo  casu  tuus  esse  desisset  an  maneret?  et  quam 
actionem  mecum  haberes,  si  desisset  tuus  esse,  num  in  factum 
dari  oporteret,  quaero.  respondit :  laqueum  uideamus  ne 
intersit  in  publico  an  in  priuato  posuerim  et,  si  in  priuato  posui, 
utrum  in  meo  an  in  alieno,  et,  si  in  alieno,  utrum  permissu  eius 
cuius  fundus  erat  an  non  permissu  eius  posuerim  :  praeterea 
Utrum  in  eo  ita  haeserit  aper,  ut  expedire  se  non  possit  ipse, 
an  diutius  luctando  expediturus  se  fuerit.      summam  tamen 

be  considered  to  possess  (civilly).  But  neither  can  the  owner, 
if  without  knowledge,  have  usucapion  on  the  title  oi  peailium 
by  means  of  his  slave  whom  we  possess  in  good  faith,  any  more 
than  he  could  by  means  of  a  runaway  slave  whom  he  does  not 
possess'. 

55.  Prociclus.  A  boar  fell  into  a  snare  which  you  had  put 
down  to  catch  game :  whilst  he  was  entangled  in  it  I  took  him 
out  and  carried  him  off:  do  you  consider  that  it  was  your  boar 
which  I  carried  off?  And  if  you  think  he  had  become  yours, 
supposing  I  released  him  and  let  him  go  free  into  the  wood, 
would  he  in  that  case  cease  to  be  yours  or  remain  yours? 
And  I  ask  what  action  would  you  have  against  me,  it  being 
granted  that  he  ceased  to  be  yours;  ought  an  actio  in  factum 
to  be  allowed  ?  It  was  answered  :  let  us  consider  if  it  matters 
whether  I  set  the  snare  on  public  or  on  private  ground  ;  and 
if  I  set  it  on  private  ground,  whether  it  was  on  my  own  or  on 
another's;  and  if  on  another's,  whether  I  placed  it  with  the 
consent  of  the  owner  of  the  ground  or  without  his  consent : 
and  further  whether  the  boar  was  so  entangled  therein  that  he 
could  not  free  himself,  or  could  have  freed  himself  by  longer 


^  The  owner  of  a  runaway  slave  by  some  other  ])crson,  or  believes 
is  considered  to  continue  in  posses-  himself  to  be  free.  D.  41.  2.  i.  14: 
sion,  unless  the  slave  is  possessed       D.  41.  1.  50.  i. 
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hanc  puto  esse,  ut,  si  in  meam  potestatem  peruenit,  meus 
factus  sit.  sin  autem  aprum  meum  ferum  in  suam  naturalem 
laxitatem  dimisisses  et  eo  facto  meus  esse  desisset,  actionem 
mihi  in  factum  dari  oportere,  ueluti  responsum  est,  cum  quidam 
poculum  alterius  ex  naue  eiecisset. 

56.  Idem  libro  octauo  epistularum.  Insula  est  enata  in 
flumine  contra  frontem  agri  mei,  ita  ut  nihil  excederet  longi- 
tudo  regionem  praedii  mei :  postea  aucta  est  paulatim  et  pro- 
cessit  contra  frontes  et  superioris  uicini  et  inferioris  :  quaero, 
quod  adcreuit  utrum  meum  sit,  quoniam  meo  adiunctum  est, 
an  eius  iuris  sit,  cuius  esset,  si  initio  ea  nata  eius  longitudinis 
fuisset.      Proculus  respondit :    flumen  istud,   in  quo  insulam 

struggling.  I  think,  however,  that  the  main  point  is  that  if  he 
came  into  my  power,  he  was  made  my  property.  If  then  you 
restored  my  wild  boar  to  his  natural  freedom,  and  thereby  he 
ceased  to  be  mine,  an  actio  in  factum  ought  to  be  granted  to 
me,  as  was  decided  in  the  case  when  a  person  threw  another's 
cup  out  of  a  ship'. 

56.  Proculus.  An  island  sprang  up  in  a  stream  in  front 
of  my  land,  in  such  wise  that  its  length  did  not  go  beyond  the 
limit  of  my  land ;  afterwards  it  increased  by  degrees  and 
stretched  in  front  of  my  neighbours'  land  up-stream  and  down- 
stream ;  I  ask  whether  the  accretion  is  mine,  on  account  of  its 
attaching  to  what  is  mine,  or  whether  its  ownership  is  the 
same  as  it  would  have  been  if  the  island  had  come  into  existence 
originally  of  that  length.     Proculus  replied :   if  that  river,  in 


^  Voet's  explanation  of  this  pas-  no  local  property  in  game  or  wild- 
sage  seems  most  coherent.  The  beasts.  I  might  be  a  trespasser  and 
questions  started  at  the  beginning  liable  to  an  actio  injurianim,  or 
of  the  responsum  are  dismissed  as  possibly  to  an  actio  Aqtiilia,  but 
immaterial.  The  boar  being  en-  still  the  boar  was  mine.  If  there- 
tangled  in  the  snare,  and  fast  for  the  fore  any  person  by  his  act  lost  me 
time,  wasforsuch  time  the  propertyof  my  property  or  appropriated  my 
the  man  who  set  the  snare.  Whether  property,  I  shall  have  an  actio  in 
he  could  have  freed  himself  or  not  is  factum,  if  not  also  an  actio  Aquilia 
an  inquiry  as  much  beside  the  ques-  or  an  actio  furti.  Warnkoenig,  in 
tion,  as  to  doubt  whether  a  bird  in  a  his  Systcma  yiiris  §  215,  accords 
cage  or  a  beast  chained  is  not  mine,  generally  with  Voet ;  so  also  does 
because  of  the  chance  that  the  cage  Pothier,  though  he  considers  it 
may  be  broken  or  the  chain  snapped.  further  necessary  that  I  should  have 
The  question  as  to  the  place  where  seen  the  boar  entangled  in  the  same, 
the  snare  was  set  is  also  of  no  ac-  animo  acquhxndi. 
count,  (or  in  Roman  Law  there  was 
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contra  frontem  agri  tui  enatam  esse  scripsisti  ita,  ut  non  exce- 
deret  longitudinem  agri  tui,  si  alluuionis  ius  habet  et  insula 
initio  propior  fundo  tuo  fuit  quam  eius,  qui  trans  flumen  habe- 
bat,  tota  tua  facta  est,  et  quod  postea  ei  insulae  alluuione 
accessit,  id  tuum  est,  etiamsi  ita  accessit,  ut  procederet  insula 
contra  frontes  uicinorum  superioris  atque  inferioris,  uel  etiam 
ut  propior  esset  fundo  eius,  qui  trans  flumen  habet.  (i.)  Item 
quaero,  si,  cum  propior  ripae  meae  enata  est  insula  et  postea 
totum  flumen  fluere  inter  me  et  insulam  coepit  relicto  suo 
alueo,  quo  maior  amnis  fluerat,  numquid  dubites,  quin  etiam 
insula  mea  maneat  et  nihilo  minus  eius  soli,  quod  flumen  reli- 
quit,  pars  fiat  mea  ?  rogo,  quid  sentias  scribas  mihi.  Proculus 
respondit :  si,  cum  propior  fundo  tuo  initio  fuisset  insula, 
flumen  relicto  alueo  maiore,  qui  inter  cam  insulam  fuerat  et 
eum  fundum  uicini,  qui  trans  flumen  erat,  fluere  coepit  inter 
earn  insulam  et  fundum  tuum,  nihilo  minus  insula  tua  manet. 

which  you  have  stated  that  an  island  sprang  up  opposite  to 
your  land,  so  as  not  to  exceed  the  frontage  of  your  land,  allows 
of  alluvion',  and  if  the  island  was  originally  nearer  to  your 
land  than  to  that  of  the  proprietor  on  the  other  side  of  the 
stream ;  then  the  whole  of  it  became  yours  ;  and  the  addition 
subsequently  made  to  the  island  by  alluvion  is  yours,  even 
though  it  so  accrued  that  the  island  extended  along  the  frontage 
of  your  neighbours  up-stream  and  down-stream,  or  even  so  that 
the  island  approached  more  nearly  to  the  land  of  the  proprie- 
tor across  the  stream,  i.  I  .also  ask,  if  an  islajid  has  sprung 
up  nearer  to  my  bank,  and  subsequently  the  whole  river  has 
begun  to  flow  between  me  and  the  island,  abandoning  its  bed 
in  which  the  broader  stream  used  to  flov/,  have  you  any  doubt 
that  the  island  still  continues  to  be  mine,  and  that  a  half 
of  the  land  which  the  river  has  left  dry  is  also  mine  ?  I  beg 
you,  write  to  me  what  you  think.  Proculus  replied  :  if  the 
island  was  originally  nearer  to  your  land,  and  the  river  left  its 
wider  bed,  which  lay  between  that  island  and  the  land  of  your 
neighbour  on  the  other  side  of  the  river,  and  began  to  flow 
between  the  island  and  your  land,  the  island   still  remains 

1  Si  jus  alluvionis  habet  — \{  the  river  does  not  run  through  agri  liiiiitati. 
See  1.  16  above. 


56  Digest  XLI.  I.  [57— 

et  alueus,  qui  fuit  inter  earn  insulam  et  fundum  uicini,  medius 
diuidi  debet,  ita  ut  pars  propior  insulae  tuae  tua,  pars  autem 
propior  agro  uicini  eius  esse  intellegatur.  intellego,  ut  et  cum 
ex  altera  parte  insulae  alueus  fluminis  exaruerit,  desisse  insulam 
esse,  sed  quo  facilius  res  intellegeretur,  agrum,  qui  insula  fuerat, 
insulam  appellant. 

57.  Paulus  libro  sexto  ad  Plautium.  Per  seruum  dona- 
tum  a  marito  nee  ex  re  quidem  eius,  cui  donatus  est,  adquiri 
quicquam  posse  lulianus  scribit :  hoc  enim  in  eorum  persona 
concessum  est,  qui  bona  fide  seruiunt. 

58.  Iavolenus  libro  undecimo  ex  Cassio.  Quaecumque 
res  ex  mari  extracta  est,  non  ante  eius  incipit  esse  qui  extraxit, 
quam  dominus  eam  pro  derelicto  habere  coepit. 

59.  Callistratus  libro  secundo  quaestionum.  Res  ex 
mandatu  meo  empta  non  prius  mea  fiet,  quam  si  mihi  tradi- 
derit  qui  emit. 

yours ;  and  the  bed,  which  used  to  be  between  the  island 
and  your  neighbour's  land,  ought  to  be  divided  in  the  middle, 
so  that  the  part  nearer  to  your  island  is  to  be  considered 
yours,  and  the  part  nearer  to  the  land  of  your  neighbour  his. 
I  understand  that  when  the  bed  of  the  stream  on  one  side  of 
the  island  dried  up,  it  ceased  to  be  an  island,  but  to  make  the 
case  more  intelligible,  they  call  the  land  an  island  which  used 
to  be  an  island. 

57.  Paulus.  By  means  of  a  slave  given  by  a  husband, 
Julian  says,  nothing  can  be  acquired,  even  though  it  originates 
from  the  property  of  the  wife  to  whom  the  slave  was  given '. 
For  this  acquisition  is  only  allowed  in  the  case  of  those  who 
serve  in  good  faith. 

58.  Javolenus.  Anything  drawn  out  of  the  sea  does  not 
begin  to  be  the  property  of  him  who  has  drawn  it  out  until  the 
owner  begins  to  treat  it  as  derelict. 

59.  CaUisiratics.  A  thing  bought  in  accordance  with  my 
mandate  does  not  become  mine  till  the  purchaser  has  delivered 
it  to  me". 


^  Donatianes  inter  vinim  et  tix-  ignorant  of  the  law.     See  D.  24.  t. 

orem  were  forbidden.     The  topic  is  28.  2:  D.  22.  x.  45. 

treated    at    length    in    D.    24.     i.  -  If  my  agent  received  it  in  my 

Bartolus   says  the   rule   in   the  text  name,    it   would  be  mine  at  once  ; 

only  stands  good  when  tiie  wife  is  but  if  he   received   it   in   his   oun 
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60.  ScAEVOLA  libro  primo  responsorum.  Titius  horreum 
frumentarium  nouum  ex  tabulis  ligneis  factum  mobile  in  Seii 
praedio  posuit :  quaeritur,  uter  horrei  dominus  sit.  respondit 
secundum  quae  proponerentur  non  esse  factum  Seii. 

61.  Hermogenianus  libro  sexto  iuris  epitomarum.  Here- 
ditas  in  multis  partibus  iuris  pro  domino  habetur  adeoque 
hereditati  quoque  ut  domino  per  seruum  hereditarium  adqui- 
ritur.  in  his  sane,  in  quibus  factum  personae  operaeue  sub- 
stantia desideratur,  nihil  hereditati  quaeri  per  seruum  potest, 
ac  propterea  quamuis  seruus  hereditarius  heres  institui  possit, 
tamen  quia  adire  iubentis  domini  persona  desideratur,  heres 
exspectandus  est.  (i.)  Usus  fructus,  qui  sine  persona  constitui 
non  potest,  hereditati  per  seruum  non  adquiritur. 

62.  Paulus  libro  secundo  manualium.     Quaedam,  quae 

60.  Scaerola.  Titius  placed  on  the  land  of  Seius  a  new 
store-house  for  grain,  made  of  planks  and  moveable.  It  is 
asked  which  of  them  is  the  owner  of  the  store-house.  It  was 
answered  that  according  to  what  was  stated  it  had  not  become 
the  property  of  Seius'. 

61.  Hermogenianus.  An  inheritance  in  many  points  of 
law  stands  for  its  (former)  owner,  and  therefore  acquisition 
is  made  by  a  scrviis  hereditarius  for  the  inheritance,  just  as  it 
could  be  for  his  owner.  Eut  clearly  in  matters  where  the  act  of 
a  person"  or  the  actual  doing  of  a  work  is  required,  nothing 
can  be  acquired  for  an  inheritance  through  a  slave.  And, 
therefore,  although  a  servus  hereditarius  can  be  appointed  heir, 
yet  inasmuch  as  the  person  of  an  owner  is  needful  to  order 
him  to  make  entry,  we  must  wait  till  there  is  an  heir^  i.  An 
usufruct,  which  cannot  be  created  without  a  person  (to  en- 
joy it),  is  not  acquired  for  an  inheritance  by  means  of  a 
slave. 

62.  Paulus.     Certain  things,  which  cannot  be  alienated 


name,  then  (as  in  the  text)  it  is  not  -  A  slave  is  not  a  person  in  the 

mine  till  he  has  delivered  it  to  me.  full  legal  sense.     He  had  no  caput. 

Pothier.     Schulting  takes  the  same  See  Just.  Inst.  r.  16.  4,  and  Austin's 

view  by  briefly  annotating:   "res  ex  Lectures  on  Jurisprudence,  pp.  358, 

meo  mandatu  empta,    non  et   meo  359,  399. 

nomine  tradita.'^  ^  Sc.  an  heir  to  the  inheritance  of 

^  Because  it  was  moveable   and  which  the  slave  is  an  item, 
not  attached  to  the  soil. 
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non  possunt  sola  alienari,  per  uniuersitatem  transeunt,  ut  fun- 
dus dotalis,  ad  heredem,  et  res,  cuius  aliquis  commercium  non 
habet :  nam  etsi  legari  ei  non  possit,  tamen  heres  institutus 
dominus  eius  efficitur. 

63.  Tryphoninus  libro  septimo  disputationum.  Si  is  qui 
in  aliena  potestate  est  thesaurum  inuenerit,  in  persona  eius 
cui  adquirit  hoc  erit  dicendum,  ut,  si  in  alieno  agro  inuenerit, 
partem  ei  adquirat,  si  uero  in  parentis  dominiue  loco  inuenerit, 
illius  totus  sit,  si  autem  in  alieno,  pars,  (i.)  Si  communis  ser- 
uus  in  alieno  inuenerit,  utrum  pro  dominii  partibus  an  semper 
aequis  adquiret  ?  et  simile  est  atque  in  hereditate  uel  legato 
uel  quod  ab  aliis  donatum  seruo  traditur,  quia  et  thesaurus 
donum  fortunae  creditur,  scilicet  ut  pars,  quae  inuentori  cedit, 
ad  socios,  pro  qua  parte  serui  quisque  dominus  est,  pertineat. 

singly,  pass  as  component  parts  of  an  aggregate,  as,  for  in- 
stance, land  which  is  a  marriage  portion  (passes)  to  the  heir, 
and  a  thing  with  which  one  has  not  the  power  to  deal'  ;  for 
although  this  cannot  be  left  as  a  legacy,  yet  when  he  is  insti- 
tuted heir  he  becomes  owner  thereof. 

63.  Tryphoninus.  If  any  one  under  the /(?/^'i'/rt;x  of  another 
finds  a  treasure,  we  must  decide  thus  as  to  the  person  for 
whom  he  acquires  it,  that  if  he  finds  it  on  the  land  of  a 
stranger,  he  acquires  half  for  him  ^ ;  but  if  he  finds  it  on  the 
land  of  his  ascendant  or  master,  the  whole  is  his  ;  or  half,  if 
he  finds  it  on  a  stranger's  ground,  i.  If  a  common  slave  finds 
treasure  on  a  stranger's  ground,  will  he  acquire  (for  his  masters) 
according  to  their  shares  of  ownership,  or  equally  in  all  cases  ? 
The  case  is  the  same  as  with  an  inheritance,  or  a  legacy,  or 
anything  which  is  delivered  by  others  as  a  gift  to  a  slave ; 
because  a  treasure  too  is  regarded  as  a  gift  of  fortune ;  so  that 
clearly  the  half  accruing  to  the  finder  belongs  to  the  joint- 
owners,  in  proportion  to  the  share  which  each  of  them  has  in  the 


^  E.g.  \.\\e  jus  patrouatits,  which  ^  Sc.  the  stranger.    See  Just. //wi". 

is  not  alienable  (see  Gains  in.  48,  1.  i.  39.    Before  the  reign  of  Nerva 

58,  64),  or  a   thing   sacred  or  reh-  the  Emperors  claimed  treasure  for 

gious.    The  rule  is  the  same  in  sales,  themselves  ;    NeiTa  gave  it  to  the 

where  an  accession   extra   com»ier-  owner  of  the  land.     Hadrian  settled 

cium  may  pass  with  a  principal  thing  the  law  as  we  find  it  in  the  Digest. 
\i\\\z\i\i  in  commercio.    D.  18.  i.  24. 
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(2.)  Si  communis  seruus  in  domini  unius  fundo  proprio  inuenit, 
de  parte,  quae  soli  domino  semper  cedit,  non  est  dubium,  quin 
solius  domini  praedii  sit :  uerum  an  aliquid  ex  parte  ferat  alter 
socius,  uidendum  est,  et  numquid  simile  sit,  atque  cum  stipu- 
latur  seruus  iussu  unius  domini  aut  per  traditionem  aliquid 
accipit  uel  nominatim  alteri :  quod  magis  dici  poterit.  (3.) 
Quod  si  seruus,  in  quo  usus  fructus  alienus  est,  inuenerit  in 
eius  locum,  qui  seruum  proprium  habet,  an  totum  illius  sit?  et 
si  in  alieno,  an  partem  eidem  adquirat  an  uero  fructuario? 
inspectio  in  illo  est,  num  ex  operis  serui  adquiratur.  finge 
terram  fodientem  inuenisse,  ut  hoc  dicatur  fructuarii  esse : 
quod  uero  subito  in  abdito  loco  positum  nihil  agens,  sed  aliter 
ambulans  inuenit,  proprietatis  domini  sit.  ego  nee  illius  ad 
fructuarium  pertinere  partern  arbitror :    nemo  enim  seruorum 

ownership  of  the  slave.  2,  If  a  common  slave  finds  something 
on  land  which  is  the  separate  property  of  one  of  his  owners, 
there  is  no  doubt  with  regard  to  the  half  which  always  accrues 
to  the  owner  of  the  soil,  th^t  this  belongs  to  the  owner  of  the 
field  solely ;  but  it  has  to  be  considered  whether  the  other 
partner  will  take  anything  in  the  (finder's)  half;  and  Avhether  the 
case  is  at  all  analogous  to  that  of  the  slave  stipulating  by  order 
of  one  of  his  masters,  or  receiving  anything  by  delivery  or  by 
special  declaration  for  hijn.  The  former  view  is  the  proper  one 
to  take'.  3.  But  if  a  slave,  whose  usufruct  has  been  made  over 
to  another  (than  his  owner),  finds  something  on  his  owner's  land, 
will  the  whole  of  it  belong  to  the  owner?  And  if  he  finds 
something  on  the  land  of  a  stranger,  does  he  acquire  (the 
finder's)  half  for  him  (the  owner)  or  for  the  usufructuary?  The 
question  turns  on  this:  is  it  acquired  by  the  labour  of  the  slave? 
Suppose  him  to  have  found  it  by  digging  the  ground,  and  then 
let  it  be  pronounced  the  property  of  the  usufructuary  :  but  if 
he  suddenly  found  anything  placed  in  some  hiding-place,  whilst 
doing  nothing,  but  merely  walking,  then  let  it  be  the  property 
of  his  owner.  I  do  not  think  that  a  half  even  in  the  case  first- 
named^  belongs  to  the  usufructuary;   for  no  one  makes  use  of 

^  Sc.  that  he  takes  half  of  the  sense  more  than  the  strict  gram- 
finder's  half:  and  that  the  case  is  matical  rule  which  would  require 
not  analogous  to  stipulation  by  ex-  quod  to  have  reference  to  the  last 
press  commandorreceivingexpressly  antecedent,  in  the  sentence  "  ^/ 
for  one.  So  Accursius  and  Pothier;  numquid  ^-f." 
both  holding  that  we  must  regard  =*  be.  quod  fodiens  invenit. 
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opera  thesaurum  quaerit  nee  ea  propter  tunc  terram  fodiebat, 
sed  alii  rei  operam  insumebat  et  fortuna  aliud  dedit.  itaque  si 
in  ipsius  fructuarii  agro  inuenerit,  puto  partem  solam  ut  agri 
dominum  habiturum,  alteram  ad  eum,  cuius  in  seruo  proprietas 
est,  pertinere,  (4.)  Quod  si  creditor  inuenerit,  in  alieno  uide- 
bitur  inuenisse  :  partem  itaque  sibi,  partem  debitori  praestabit, 
nee  recepta  pecunia  restituet,  quod  iure  inuentoris,  non  credi- 
toris  ex  thesauro  apud  eum  remansit.  quae  cum  ita  sint,  et 
cum  ex  principis  auctoritate  creditor  ut  proprium  agrum  tenere 
coepit  iure  dominii,  intra  constitutum  luendi  tempus  pignoris 
causa  uertitur :  post  transactum  autem  tempus  thesaurum  in 
eo  inuentum  ante  solutam  pecuniam  totum  tenebit.     oblato 

the  labour  of  slaves  to  seek  for  a  treasure,  and  the  man  was  not 
digging  the  ground  for  that  purpose  at  the  time,  but  was 
expending  his  labour  on  one  thing  Avhen  fortune  gave  him 
another.  Therefore,  if  he  found  it  on  the  land  of  the  usu- 
fructuary himself,  I  think  the  usufructuary  will  take  half  only 
as  owner  of  the  soil,  and  that  the  other  half  belongs  to  the 
person  who  is  owner  of  the  slave  \  4.  But  if  a  creditor  finds 
anything",  he  will  be  considered  to  have  found  it  on  another's 
ground ;  therefore  he  will  assign  half  to  himself  and  half  to  the 
debtor ;  and  when  his  debt  is  paid  off  he  will  not  restore  that 
])art  of  the  treasure  which  fell  to  him  rather  by  his  right  as 
finder  than  as  creditor.  These  being  the  rules,  even  when 
a  creditor  has  under  an  imperial  order  begun  to  hold  land  as 
his  own  in  right  of  ownership,  the  character  of  pledge  still 
subsists  during  the  time  allowed  for  redemption^ ;  but  after 
that  time  is  past  the  creditor  will  retain  the  whole  of  a 
treasure  found  on  the  land  before  payment  of  the  money*. 


■^  Just.  Inst.  1.  I.  39:  D.  49.  14.  tries  to  sell  it  under  his  customary 
3.  10.  A  person  is  not  allowed  power  of  sale,  may  apply  for  what 
to  seek  for  treasure  on  another's  we  should  call  an  order  of  fore- 
land :  he  only  receives  the  half  when  closure.  This,  however,  does  not 
the  finding  is  by  accident.  C.  10.  give  him  an  indefeasible  right  of 
15.  ownership,  for  he  holds  the  land  for 

*  Sc.  in  land  delivered  to  him  in  two  years  as  owner,  and  yet  liable 

pledge.     See  a  similar  case  in  D.  6.  to  be  called  upon  to  make  redemp- 

I.  67.  tion  on  payment  of  his  debt,  interest 

^  The  creditor  who  can  neither  and  costs.     C.  8.  34.  3.  i — 3. 

obtain  payment  of  his  debt,  nor  find  ■*  lie   need   not   permit    redemp- 

a  purchaser  for  the  land,  when  he  tion   at   all,    but   if    he   does,    the 
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iiero  intra  constitutum  tempus  debito,  quoniam  uniuersa  prae- 
stantur  atque  in  simplici  petitore  reuocantur,  restitui  debebit, 
sed  pro  parte  sola,  quia  dimidium  inuentori  semper  placet 
relinqui. 

64.  QuiNTUS  Mucius  Scaevola  libro  singular!  opwv. 
Quae  quisque  aliena  in  censum  deducit,  nihilo  magis  eius 
fiunt. 

65.  Labeo  libro  sexto  pithanon  a  Paulo  epitomatorum. 
Si  epistulam  tibi  misero,  non  erit  ea  tua,  antequam  tibi  reddita 
fuerit.  Paulus  :  immo  contra :  nam  si  miseris  ad  me  tabel- 
larium  tuum  et  ego  rescribendi  causa  litteras  tibi  misero,  simul 
atque  tabellario  tuo  tradidero,  tuae  fient.  idem  accidet  in  his 
litteris,  quas  tuae  dumtaxat  rei  gratia  misero,  ueluti  si  petieris 
a  me,  uti  te  alicui  commendarem,  et  eas  commendaticias  tibi 
misero  litteras.     (i.)  Si  qua  insula  in  flumine  propria  tua  est, 

If,  however,  the  debt  be  tendered  within  the  appointed  time, 
since  all  profits  are  then  accounted  for,  and  treated  as  if 
(the  debtor  were)  an  ordinary  redeemer  (of  a  pledge'),  the 
treasure  will  have  to  be  given  up ;  but  only  one  half  of  it,  for 
it  is  the  rule  that  under  any  circumstances  half  is  left  to  the 
finder. 

64.  Qiiinius  Mucius  Scaevola.  That  for  which  any  one 
declares  himself  taxable^  when  it  is  not  his  own,  is  not  thereby 
made  his  own. 

65.  Labeo.  When  I  send  you  a  letter,  it  will  not  be 
yours  until  it  has  been  delivered  to  you.  But  Paulus  says  : 
nay,  it  is  not  so ;  for  if  you  send  to  me  your  letter-carrier,  and 
I  send  a  letter  to  you  (by  him)  in  answer,  it  will  be  yours 
as  soon  as  I  have  delivered  it  to  your  letter-carrier ^  The 
same  will  be  the  case  with  regard  to  a  letter  which  I  send  to 
you  merely  for  your  own  advantage,  as  for  instance,  if  you  have 
asked  me  to  recommend  you  to  any  one,  and  I  send  you  such 
a  letter  of  recommendation.      i.    If  an  island  in  a  river  is 

treasure  is  not  given  up  with  tlie  ^  Census  here  =professio,  one  of 
land  except  on  special  agreement  its  ordinary  synonyms.  See  Dirk- 
to  that  effect.  sen's  Mamiale  Latinitatis.  The 
^  Simplex  peiifor  =  on&  who  ten-  ft'/zj-^J- raises  a  presumption,  but  not 
ders  payment  and  demands  the  re-  a  presumption  Juris  et  de  jure.  D. 
turn  of  a  pledge  before  any  order  12.  3.  10. 

has   been   obtained   from  the  Em-  ^  For   he   clearly  receives  it  tuo 

peror.  nomine.     See  1.  59  above. 
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nihil  in  ea  publici  est.  Paulus  :  immo  in  eo  genere  insularum 
ripae  flumini  et  litora  mari  proxima  publica  sunt,  non  secus 
atque  in  continenti  agro  idem  iuris  est.  (2.)  Si  qua  insula  in 
flumine  publico  proxima  tuo  fundo  nata  est,  ea  tua  est.  Pau- 
lus :  uideamus  ne  hoc  falsum  sit  de  ea  insula,  quae  non  ipsi 
alueo  fluminis  cohaeret,  sed  uirgultis  aut  alia  qualibet  leui 
materia  ita  sustinetur  in  flumine,  ut  solum  eius  non  tano-at 
atque  ipsa  mouetur:  haec  enim  propemodum  publica  atque 
ipsius  fluminis  est  insula.  (3.)  Paulus  :  Si  insula  in  flumine  nata 
tua  fuerit,  deinde  inter  earn  insulam  et  contrariam  ripam  alia 
insula  nata  fuerit,  mensura  eo  nomine  erit  instruenda  a  tua 
insula,  non  ab  agro  tuo,  propter  quern  ea  insula  tua  facta  fuerit : 
nam  quid  interest,  qualis  ager  sit,  cuius  propter  propinquitatem 

your  private  property',  the  public  have  no  right  in  it.     Nay, 
says  Paulus,  in  islands  of  this  sort  the  banks  adjacent  to  the 
stream,  as  also  the  shores  adjacent  to  the  sea,  are  public",  just 
as  the  same  rule  exists  with  regard  to  the  mainland  bordering 
(on  a  river).      2.   If  any  island  springs  up  in  a  public  stream 
very  near  to  your  land,   it  is  yours.      Let  us  consider,  says 
Paulus,  whether  this  is  not  incorrect  with  regard  to  an  island 
which    does  not  adhere  to  the   bed  itself  of  the  stream,  but 
by  rushes  or  some  other  light  material  is  supported  in  the 
stream,  so  that  it  does  not  touch  its  bottom,  and  is  move- 
able^:  for  such  an  island  is  almost  public  and  part  of  the 
river  itself.     3.  Paulus  says,  if  an  island  which  has  sprung  up 
in  a   stream  is   yours,   and  then   another   island    springs  up 
between  that  island  and  the  opposite  bank,  the  measurement 
in  respect  of  it  must  be  commenced  from  your  island,  and  not 
from  your  land,  by  reason  of  which  that  (first)  island  became 
yours  :  for  what  matters  the  cliaracter  of  the  land  on  account 
of  the  propinquity  of  which  the  question  is  settled  as  to  the 


^  Ratione  propiftquitaiis,   Accur- 

SlUS. 

^  Accursius  says  the  banks  of  an 
island  in  a  river  or  of  the  river 
itself  are  public,  but  those  of  the 
sea  are  publice  commttnia.  But  see 
Introduction,  p.  ix.  and  note  on 
1.  14  above.  The  land  itself  is  pri- 
vate  property,   and  Labeo  is  only 


speaking  of  the  right  of  user  by  the- 
public. 

^  Pliny,  Hist.  A'af.  11.  85,  men- 
tions islands  of  this  sort  in  the 
Caecuban  district  of  Campania  and 
elsewhere.  The  floating  island  at 
the  head  of  Derwentwater  Lake  is 
well  known  to  all  travellers  in  the 
English  Lake  District. 
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posterior  insula  cuius  sit  quaeratur?  (4.)  I.abeo  libro  eodem. 
Si  id  quod  in  publico  innatum  aut  aedificatum  est,  publicum 
est,  insula  quoque,  quae  in  flumine  publico  nata  est,  publica 
esse  debet. 

66.  Venuleius  libro  sexto  interdictorum.  Cum  praegnas 
mulier  legata  aut  usucapta  alioue  quo  modo  alienata  pariat, 
eius  fient  partus,  cuius  est  ea,  cum  eniteretur,  non  cuius  tunc 
fuisset,  cum  conciperet. 

ownership  of  the  second  island  ?  4.  Labeo  says  in  the  same 
book,  if  that  which  comes  into  existence  or  is  built  on  public 
property  is  public,  an  island  also  which  springs  up  in  a  public 
river  ought  to  be  public'. 

66.  Venideius.  If  a  female  slave  be  left  as  a  legacy,  or 
acquired  by  usucapion,  or  aUenated  in  any  other  manner, 
whilst  pregnant,  and  bears  a  child,  her  offspring  will  be  the 
property  of  him  to  whom  she  belonged  when  she  bore  the 
child",  not  of  him  to  whom  she  belonged  when  she  con- 
ceived. 


^  Pothier  considers  this  to  refer 
to  a  floating  island  :  but  the  position 
of  the  statement  in  the  excerpt 
points  rather  to  the  conclusion  that 
he  is  speaking  of  an  island  of  the 
ordinary  sort,  standing  on  the  bed 
of  a  river,  which  is  public  as  to  the 
user  of  its  banks,  though  not  public 


as  to  its  ownership. 

^  The  Liber  Florentines  has  qni 
emeretnr ;  the  second  transcript  by 
the  original  hand  quae  emeretnr. 
I  have  introduced  into  the  text 
Holoander's  emendation,  derived 
from  the  Basilica,  and  approved  by 
Cujas,  Gothofred  and  Mommsen. 


DE   ADOUIRENDA   VEL    AMITTENDA 
POSSESSIONE. 

D.  41.  2. 


1.  Paulus  libro  quinquagesimo  quarto  ad  edictum,  Pos- 
sessio  appellata  est,  ut  et  Labeo  ait,  a  sedibus  quasi  posilio, 
quia  naturaliter  tenetur  ab  eo  qui  ei  insistit,  quam  Graeci 
Karoxqv  dicunt.  (i.)  Dominiumque  rerum  ex  naturali  pos- 
sessione  coepisse  Nerua  filius  ait,  eiusque  rei  uestigium  re- 
manere  in  his  quae  terra  mari  caeloque  capiuntur  :  nam  haec 
protinus  eorum  fiunt,  qui  primi  possessionem  eorum  adpre- 
henderint.     item  bello  capta  et  insula  in  mari  enata  et  gemmae 

1.  Paidus.  The  word  "possession"  is  derived,  according 
to  Labeo,  from  scdes^,  in  the  sense  of  "position;"  for  a  thing  is 
in  the  physical  custody  of  him  who  is  upon  it,  and  this  the 
Greeks  call  Karoxq-  i.  Nerva  the  younger  maintained  that 
ownership  also  originates  from  physical  custody,  and  that  a 
trace  of  this  fact  continues  in  the  case  of  those  things  which 
are  caught  on  the  land  or  in  the  sea  or  air:  for  these  become 
at  once  the  property  of  the  persons  who  first  take  possession 
of  them.  So  also  captures  in  war,  and  an  island  which  has 
sprung  up  in  the  sea,  and  gems,  pebbles  and  pearls  found  upon 


^   There   is    an    old    controversy  that  the  glossators  who  favoured  the 

whether  pcdihus   or   sedibus   is    the  reading  pedibiis  were  driven  to  hold 

reading  here ;  the  supporters  of  the  that  there  could  be  no  proper  pos- 

former   word   laying   stress   on  the  session  of  moveables,  for  land  alone 

strict  meaning  of  insistit,   "stands  is  trodden  upon.     A  French  jurist, 

upon."      Cannegieter  proposes    to  however,   suggests  that  the  glossa- 

read  a  pedis  sedibus,  which  Savigny  tors  ought  to  have  made  shoes  pos- 

very  properly  rejects;  and  remarks  sessible. 

w.  S 
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lapilli  margaritae  in  litoribus  inuentae  eius  fiunt  qui  primus 
eorum  possessionem  nanctus  est.  (2.)  Apiscimur  autem 
possessionem  per  nosmet  ipsos.  (3.)  Furiosus,  et  pupillus 
sine  tutoris  auctoritate,  non  potest  incipere  possidere,  quia 
afifectionem  tenendi  non  habent,  licet  maxime  corpore  suo 
rem  contingant,  sicuti  si  quis  dormienti  aliquid  in  manu  ponat. 
sed  pupillus  tutore  auctore  incipiet  possidere.  Ofilius  quidem 
et  Nerua  filius  etiam  sine  tutoris  auctoritate  possidere  incipere 
posse  pupillum  aiunt  ;  earn  enim  rem  facti,  non  iuris  esse  : 
quae  sententia  recipi  potest,  si  eius  aetatis  sint,  ut  intellectum 
capiant.  (4.)  Si  uir  uxori  cedat  possessione  donationis  causa, 
plerique   putant   possidere   earn,   quoniam  res   facti   infirmari 

its  shores,  become  the  property  of  him  who  has  first  obtained 
possession  of  them.  2.  We  obtain  possession  then  by  our 
own  act.  3.  A  madman,  and  a  pupil'  unauthorized  by  his 
tutor,  cannot  commence  to  possess",  because  they  have  not  the 
intent  of  detaining,  however  much  they  may  touch  the  article 
corporeally,  (their  case  being  the  same)  as  if  any  one  placed  an 
article  in  the  hand  of  a  sleeper.  But  a  pupil  authorized  by  his 
tutor  can  commence  a  possession.  Ofilius,  however,  and 
Nerva  the  younger  say  that  a  pupil  may  commence  to  possess, 
even  without  the  authority  of  his  tutor ^;  because  possession 
is  a  matter  of  fact  rather  than  of  law;  which  opinion  may  be 
approved,  if  the  pupils  are  of  such  age  that  they  can  understand 
what  they  are  doing.  4.  If  a  husband  make  over  (actual) 
possession  to  his  wife,  intending  a  gift,  most  lawyers  think  she 
has  possession ^  because  a  matter  of  fact  cannot  be  invalidated 


1  Sc.  an  infant,  as  the  subsequent 
words  clearly  show. 

'^  They  can,  of  course,  detain  or 
hold  in  natural  custody. 

•*  They  may  "commence  to  pos- 
sess," i.e.  they  may  obtain  a  natural 
custody,  which  by  the  subsequent 
ratification  of  the  tutor  becomes  a 
civil  possession ;  but  till  the  aiutori- 
tas  is  superadded  they  have  a  mere 
detention.  This  appears  to  me  to 
be  Savigny's  view,  though  his  dis- 
cussion of  this  passage  in  Bk.  II. 
§  22  on  Possession  is  a  little  obscure. 
He  says,  however,  in  Bk.  i.  §  5  on 
Foss.,  and  this  almost  amounts  to 
crediting   them   with    civil    posses- 


sion, "as  possession  in  its  origin 
is  a  mere  fact,  its  existence  does  not 
depend  on  any  of  the  rules  which 
the  yns  Civile  or  even  the  y^ts  Gen- 
tium has  established  for  the  acquisi- 
tion or  loss  of  property. " 

•*  Sc.  possessio  ad  interdicta,  see 
D.  41.  2.  16:  but  not  possessio  ad 
jisiieapioneni.  The  passage  in  D. 
24.  I.  46,  "inter  virum  et  uxorem 
nee  possessionis  ulla  donatio  est," 
does  not  deny  the  wife's  possession 
(ad interdiita)\iY>on  a  gift,  but  merely 
says  that  her  title  is  not  pro  donato, 
hut  pro  possessore :  the  gift  is  invalid, 
but,  as  our  present  passage  states, 
the  husband  has  vacated  possession, 
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iure  ciuili  non  potest :  et  quid  attinet  dicere  non  possidere 
mulierem,  cum  maritus,  ubi  noluit  possidere,  protinus  amiserit 
possessionem?  (5.)  Item  adquirimus  possessionem  per  seruum 
aut  filium  qui  in  potestate  est,  et  quidem  earum  rerum  quas 
peculiariter  tenent,  etiam  ignorantes,  sicut  Sabino  et  Cassio 
et  luliano  placuit,  quia  nostra  uoluntate  intellegantur  possi- 
dere, qui  eis  peculium  habere  permiserimus.  igitur  ex  causa 
peculiari  et  infans  et  furiosus  adquirunt  possessionem  et  usu 
capiunt,  et  heres,  si  hereditarius  seruus  emat.  (6.)  Sed  et 
per  eum,  quern  bona  fide  possidemus,  quamuis  alienus  sit 
uel  liber,  possessionem  adquiremus.  si  mala  fide  eum  possi- 
deamus,  non  puto  adquiri  nobis  possessionem  per  eum  :  sed 

by  the  civil  law:  and  what  is  the  use  of  saying  that  the  wife 
does  not  possess,  Avhen  the  husband  by  his  want  of  will  to 
possess  has  forthwith  vacated  possession?  5.  We  also  acquire 
possession  by  the  act  of  a  slave  or  son  wwAox potestas,  and  in 
the  case  of  things  which  they  hold  as  part  of  their  pcailiitm  we 
acquire  possession  even  without  our  knowledge,  as  Sabinus, 
Cassius  and  Julian  maintained,  since  they  are  considered  to 
possess  with  our  consent,  inasmuch  as  we  allowed  them  to 
have  di peadiuni^.  Hence  even  an  infant  and  a  madman  ac- 
quire possession  and  make  usucapion  in  connection  with  a 
slave' s/ft7/////;;/,  and  so  does  an  heir,  if  a  slave  belonging  to 
the  inheritance  purchases  anything.  6.  So  too  shall  we  acquire 
possession  through  a  person  whom  we  possess  in  good  faith, 
even  though  he  be  the  property  of  another  or  free.  If  we 
possess  him  in  bad  faith,  I  do  not  think  possession  is  acquired 
for  us  through  him;  but  neither  will  he  acquire  (possession)  for 

and  the  wife  enters  upon  the  vacant  either  property  or  possession  in 
possession :  she  cannot,  however,  connection  therewith.  See  Paulus, 
make  usucapion,  for  this  is  expressly  ^■.  A'.  5.  2.  i,  and  D.  41.  2.  3.  12. 
prohibited  in  41.  6.  i.  2.  See  also  The  passage  in  Just.  Inst.  2.  9.  3 
D.  24.  I.  id.  pr.  does  not,  when  carefully  read,  imply 
^  We  must  not  press  too  far  the  that  a  slave  can  obtain  possession 
maxim  '^ ignoranti posscssio  non  ad-  for  his  master  without  the  latter's 
quiritiir.''''  The  ignorance  intended  knowledge  in  a  transaction  not  ex 
therein  is  the  ignorance  of  one  who  peculiari  eausa.  It  speaks  princi- 
has  no  knowledge  whatever  of  the  pally  about  ownership,  and  the  con- 
transaction,  i.  e.  who  has  given  eluding  words  merely  state  that  pos- 
neither  a  special  nor  a  general  au-  session  also  can  be  acquired,  without 
thority  to  acquire  possession.  TJie  specifying  the  conditions  for  such 
grant  oi peculium,  however,  always  acquisition, 
implies    an    authority    to    acquire 
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nee  uero  domino  aut  sibi  adquiret  qui  ab  alio  possidetur. 
(7.)  Per  communem  sicut  per  proprium  adquirimus  etiam 
singuli  in  solidum,  si  hoc  agat  seruus  ut  uni  adquirat,  sicut 
in  dominio  adquirendo.  (8.)  Per  eum  in  quo  usuni  fructum 
habemus  possidere  possumus,  sicut  ex  operis  suis  adquirere 
nobis  solet:  nee  ad  rem  pertinet,  quod  ipsum  non  possi- 
demus :  nam  nee  filium.  (9.)  Ceterum  et  ille  per  quern 
uolumus  possidere  talis  esse  debet,  ut  habeat  intellectum 
possidendi :  (10.)  Et  ideo  si  furiosum  seruum  miseris,  ut 
possideas,  nequaquam  uideris  adprehendisse  possessionem. 
(11.)  Quod  si  impuberem  miseris  ad  possidendum,  incipies 
possidere,  sicut  pupillus,  maxime  tutore  auctore,  adquirit  pos- 
sessionem. (12.)  Nam  per  aneillam  quin  possis  nancisci 
possessionem    non    dubitatur.        (13-)     Pupillus    per    seruum 

his  true  owner  or  for  himself,  when  he  is  possessed  by  another 
person'.  7.  By  means  of  a  common  slave  we  can  either  of  us^ 
acquire  in  solidion,  just  as  we  could  through  a  slave  of  our  own, 
if  the  slave's  purpose  is  to  acquire  for  one  owner  alone;  in  like 
manner  as  the  rule  is  in  acquisition  of  property.  8.  We  can 
possess  through  the  agency  of  him  in  whom  we  have  the 
usufruct,  just  as  we  can  acquire  (property)  through  his  labour: 
and  it  is  not  material  that  we  do  not  possess  him,  for  neither 
do  we  possess  a  son^  9.  But  the  person  through  whom  we 
wish  to  possess,  must  be  such  that  he  can  have  the  intention  of 
possessing:  10.  and  therefore  if  you  have  sent  a  mad  slave  that 
you  may  have  possession,  you  are  not  considered  to  have  taken 
possession  at  all.  ir.  But  if  you  send  a  slave  who  is  under 
puberty^  to  take  possession,  you  will  commence  a  possession, 
for  so  too  a  ward,  particularly  if  his  tutor  gives  his  authority, 
acquires  possession '\  12.  For  there  is  no  doubt  as  to  your 
obtaining   possession   through   a   female   slave.     13.    A  ward 


^  He  will   however  acquire    the  by  legal  process.     As  to  possession 

property  for  his  true  owner  or  him-  of  a  free  man  in  bad  faith  see  23. 

self.     D.  41.  I.  10.4:  D.  41.  I.  54.  1  below. 

4.     vSee  also  the  note  above  on  D.  -  Sc.  either  of  the  joint-owners. 

41.    I.  21.  fr.     The  possession  re-  '  And    yet    we    gain    possession 

mains  with  the  original  possessor  of  through  him ;  §  5  above, 
the  article;  but  I  submit  that  when  ■*  '■^ Impnberevi,  sc.  servum."  Ac- 

the   right  of  property  of  the  man  cursius. 
himself  or  of  his  owner  is  establish-  ^  See  note  on  §  3  above, 

ed,  the  possession  can  be  recovered 
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siue  puberem  sine  impuberem  adquirit  possessionem,  si  tu- 
tore  auctore  iusserit  cum  ire  in  possessionem.  (14-)  Per 
seruum  qui  in  fuga  sit  nihil  posse  nos  possidere  Nerua  filius 
ait,  licet  respondeatur,  quamdiu  ab  alio  non  possideatur  a 
nobis  eum  possideri,  ideoque  interim  etiam  usucapi.  sed 
utilitatis  causa  receptum  est,  ut  impleatur  usucapio,  quamdiu 
nemo  nactus  sit  eius  possessionem,  possessionem  autem  per 
eum  adquiri,  sicut  per  eos  quos  in  prouincia  habemus,  Cassii 
et  luliani  sententia  est.  (15.)  Per  seruum  corporaliter  pignori 
datum  non  adquirere  nos  possessionem  lulianus  ait  (ad  unam 
enim  tantum  causam  uideri  eum  a  debitore  possideri,  ad  usu- 
capionem),  nee  creditori,  quia  nee  stipulatione  nee  ullo  alio 
modo  per  eum  adquirat,  quamuis  eum  possideat.      (16.)    Ve- 

acquires  possession  through  a  slave,  whether  this  slave  is  of 
puberty  or  under  puberty',  if  with  the  sanction  of  his  tutor  he 
orders  him  to  enter  into  possession.  14.  Nerva  the  younger 
says  that  we  can  possess  nothing  through  the  agency  of  a  fugi- 
tive slave,  although  it  is  held  that  so  long  as  he  is  possessed 
by  no  other  person,  he  is  possessed  by  us,  and  therefore  the 
usucapion  of  him  runs  on  even  during  the  time  (of  his  being  a 
fugitive).  But  it  has  been  allowed  for  convenience'  sake  that 
his  usucapion  should  run  on,  so  long  as  no  one  else  has  ob- 
tained possession  of  him^  The  opinion  of  Cassius  and  Julian, 
however,  is  that  possession  is  acquired  through  him  in  the  same 
cases  wherein  it  is  acquired  through  those  slaves  whom  we  have 
in  a  province^  15.  Julian  says  that  we  do  not  acquire  posses- 
sion through  a  slave  actually  delivered  by  us  in  pledge^  (for 
such  slave  is  considered  to  be  possessed  by  the  debtor  for  one 
purpose  only,  namely  for  usucapion),  neither  does  the  creditor 
(acquire  possession),  because  neither  upon  the  stipulation  of 
the  slave  nor  in  any  other  way  can  he  acquire  through  his 
agency,    although    he    possesses    him\       16.    The    ancients 

^  Pi-ovided,  of  course,  that  in  the  15   Pomponius  says    expressly  that 

latter   case   he   is,   at  any  rate,  old  we  do  not  acquire  possession  through 

enough  to  have  intellectits.  a  fugitive  slave,  l3ut  we  must  sup- 

"  Hence,   clearly,   we   are   consi-  pose  that  the  view  of  the  Proculians 

dered  to  retain  possession  of  him.  then  prevailed,  but  ■was  afterwards 

3  Sc.  by  slaves  at  a  distance,  and  superseded  by  that  of  the  Cassians. 
over  whose   transactions   we    have  ^  "Secus,  si  solo  consensu."    Ac- 
little  or  no  control.    In  spite  of  their  cursius. 

freedom  of  action,  they  acquire  for  ^  He  possesses  him,  but  he  is  not 

us  ex  pcculiari  caitsa.     In  Y).G.  2.  technically  a  bonae  Jidci  posicssor. 
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teres  putauerunt  non  posse  nos  per  seruum  hereditarium  ad- 
quirere  quod  sit  eiusdem  hereditatis.  itaque  agitatur,  num 
haec  regula  longius  producenda  sit,  ut,  si  plures  serui  legati 
sint,  per  unum  an  possint  ceteri  possideri.  idem  tractatus 
est,  si  paritur  empti  uel  donati  sunt,  sed  uerius  est  ex  his 
causis  posse  me  per  unum  reliquorum  adquirere  possessionem. 
(17.)  Si  ex  parte  heredi  institute  seruus  legatus  sit,  propter 
partem  quam  ex  causa  legati  habet  adquiret  fundi  hereditarii 
possessionem.  (18.)  Idem  dicendum  est,  si  seruum  commu- 
nem  iussero  adire  hereditatem,  quia  propter  partem  meam 
adquiro.  (19.)  Haec  quae  de  seruis  diximus  ita  se  habent, 
si  et  ipsi  uelint  nobis  adquirere  possessionem :  nam  si  iubeas 

thought  that  we  could  not  acquire  by  the  agency  of  a  slave 
who  is  part  of  an  inheritance  any  item  belonging  to  that  in- 
heritance. Hence  the  question  is  raised  whether  this  rule  is 
to  be  carried  further,  /.  e.  whether  by  agency  of  one  slave,  when 
several  are  given  to  us  as  a  legacy,  possession  can  be  taken  of 
the  others.  The  same  point  is  raised  Avhen  several  are  bought 
or  given  together.  But  in  these  cases  it  is  more  correct  to  rule 
that  I  can  by  the  agency  of  one  acquire  possession  of  the 
others'.  17.  If  a  slave  be  given  as  a  legacy  to  a  man  insti- 
tuted heir  in  part,  the  heir  will  acquire  (validly  through  the 
slave)  ^  possession  of  land  comprised  in  the  inheritance,  by 
reason  of  the  share  of  this  slave  which  he  (the  heir)  has  on 
account  of  the  legacy.  18.  The  same  rule  must  be  laid  down 
when  I  direct  a  common  slave  ^  to  enter  upon  an  inheritance, 
for  I  acquire  by  reason  of  my  share  in  him.  19.  The  state- 
ments which  we  have  made  regarding  slaves  stand  good,  if 
they  themselves  intend  to  acquire  the  possession  for  us ;  for  if 


that  phrase  designating  one  who  on  can  be  acquired,  and  through  that 

reasonable  grounds  believes  himself  one  possession  can  be  takefi  of  the 

to  be  owner.     Hence  he  has  not  the  others.     We  must  not  suppose  that 

rights  of  acquisition  po-  aliiiin  pos-  possession  of  one  iiiipUcs  possession 

%Q%?,^d,\i^  2Lhoiiae  fidci  possessor.   Sav.  of  all,  D.  ■29.  2.  43. 

on  Pass.  Bk.  11.  §  1%.  ^  Mommsen  is  of  opinion  that  the 

1  Sc.  if  I  first  acquire  possession  words  "recte  per  eum"  should  be 

of  this  particular  slave.     An  inheri-  inserted. 

tance  is  regarded  as  an  unit,  and  ^  Sc.  a  slave  who  is  the  joint  pro- 
must  be  possessed  as  an  unit ;  see  perty  of  the  testator  and  myself,  not 
Cujas  ad  loc;  but  when  several  one  who  is  part  of  a  joint  inherit- 
slaves  are  legacied,  there  is  a  sin-  ance.  I  must  have  potestas  over  the 
gular  suc(-ession  to  each,  so  that  one  slave  prior  to  aditio  hcrediialis. 
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seruum  tuum  possidere,  et  is  eo  animo  intret  in  possessionem, 
ut  nolit  tibi,  sed  potius  Titio  adquirere,  non  est  tibi  adquisita 
possessio,  (20.)  Per  procuratorem  tutorem  curatoremue 
possessio  nobis  adquiritur.  cum  autem  suo  nomine  nacti 
fuerint  possessionem,  non  cum  ea  mente  ut  operam  dumtaxat 
suam  accommodarent  nobis,  non  possumus  adquirere.  alio- 
quin  si  dicamus  per  eos  non  adquiri  nobis  possessionem  qui 
nostro  nomine  accipiunt,  futurum,  ut  neque  is  possideat  cui 
res  tradita  sit,  quia  non  habeat  animum  possidentis,  neque 
is  qui  tradiderit,  quoniam  cesserit  possessione.  (21.)  Si 
iusserim  uenditorem  procurator!  rem  tradere,  cum  ea  in  prae- 

you  order  your  slave  to  take  possession,  and  he  enters  on  the 
possession  with  the  intention  of  not  wishing  to  acquire  for  you, 
but  rather  for  Titius,  the  possession  is  not  acquired  for  you ', 
20.  Possession  is  acquired  for  us  by  means  of  an  agent,  tutor 
or  curator.  Though  when  they  have  taken  possession  on  their 
own  account,  and  not  with  the  intent  of  merely  lending  their 
services  to  us,  we  cannot  acquired  If,  on  the  other  hand,  we 
were  to  say  that  possession  could  not  be  acquired  for  us  by  the 
agency  of  those  who  accept  it  on  our  account,  the  result  would 
be  that  neither  would  he  possess  to  whom  the  article  Avas 
delivered,  because  he  has  not  the  intention  of  possessing,  nor 
would  he  who  has  delivered  it,  because  he  has  vacated  posses- 
sion^     21.   If  I  have  ordered  a  vendor  to  deliver  to  my  agent 

1  '■'T\\Q  animus  possidendi  [oi  iht  ten  Paris  MSS.,  of  those  at  Metz, 

agent)  has  this  peculiarity,   that  if  and  at  Lyons,    of  the   Edd.    Rom. 

tlie  principal  is  to  be  the  possessor  1476;  Nor,  1483 ;  Ven.  i^-Sj;  Lugd. 

in  fact,  the  agent  must  not  have  the  1509,  1513;  Paris,  1514)  is  evidently 

intention  of  acquiring  for  himself,  better    than    the    Florentine    'nobis 

but  for  his  principal :   if  the  agent  non  posstfut  adquirere,'  as  the  agent 

intends  to  make  himself,  or  a  third  never    even    intended   it,    and    his 

party,   possessor,   that  result  neces-  ability  to  acquire  for  us  was  not  in 

sarily  follows  from  his  condqct,  pro-  question.       Holoander    reads    '  non 

vided  only  that  no  special  conditions  possunt  adquirere  ;'  as  if  the  agent 

(such  as  slavery)  stand  in  the  way,  would  not  become  possessor,  which 

in  which  case  no  possession  at  all  is  is    aUogether    incorrect."     Sav,    on 

acquired."    .Savigny  on  Poss.  Bk.  II.  Poss.  Bk.  II.  §  28  note. 
§  28.     So   also   says   Cuperus,  but  ■*  Possession  is  allowed  to  be  ac- 

Bachovius  argues  thaf  every  agent  quired  through  an  agent  "ufilitatis 

acquires  according  to  his  intention.  causa,"   C.  7.   32.   8.     "  Quibus  in 

^  I  have  introduced  into  the  text  rebus    ipsi    semper    interesse    non 

the    reading   "non    possqmus    ad-  possumus,    in    his    operae    nostrae 

quirere "    on    the    strength   of    Sa-  vicaria  fides  amicorum  supponitur." 

vigny's  remarks:   "This  reading  (of  Cicero /re?  Kpsc.  ^/«tr.  HI. 
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sentia  sit,  uideri  mihi  traditam  Priscus  ait,  idemque  esse, 
si  nummos  debitorem  iusserim  alii  dare,  non  est  enim  cor- 
pore  et  tactu  necesse  adprehendere  possessionem,  sed  etiam 
oculis  et  affectu  argumento  esse  eas  res,  quae  propter  mag- 
nitudinem  ponderis  moueri  non  possunt,  ut  columnas;  nam 
pro  traditis  eas  haberi,  si  in  re  praesenti  consenserint :  et 
uina  tradita  uideri,  cum  claues  cellae  uinariae  emptori  traditae 
fuerint.  (22.)  Municipes  per  se  nihil  possidere  possunt,  quia 
uniuersi  consentire  non  possunt.  forum  autem  et  basilicam 
bisque  similia  non  possident,  sed  promiscue  his  utuntur.  sed 
Nerua  filius  ait,  per  seruuni  quae  peculiariter  adquisierint  et 

a  thing  which  is  in  sight,  Priscus  says  it  is  considered  to  be 
delivered  to  me ' :  and  the  case  is  the  same,  if  I  have  ordered 
my  debtor  to  pay  money  to  another  person.  For  it  is  not 
necessary  to  take  possession  by  corporeal  act  and  touch",  but 
that  this  can  be  effected  also  by  sight  and  intention  is  proved 
in  the  case  of  those  things  which,  on  account  of  the  greatness 
of  their  weight,  cannot  be  moved,  as  columns;  for  they  are 
considered  as  delivered,  if  the  parties  agree  in  sight  of  them^: 
and  wine  is  considered  to  be  delivered,  when  the  keys  of  the 
wine-cellar  have  been  delivered  to  the  purchaser \  22.  The 
citizens  of  a  iminicipiiim  cannot  personally  possess  anything, 
because  they  cannot  all  have  a  common  intent.  And  they  do 
not  possess  their  forinn,  basilica  and  the  like,  but  use  them  in 
common.  But  Nerva  the  younger  says  that  they  can  possess 
and  have  usucapion  through  their  slave  of  those  things  which 

1  To  me  personally,  not  merely  Schulting,  ad  loc,  affinns  that  the 

to   my   agent,    through  whom   also  vendor,  by  carrying  out  the  order  of 

I    might    acquire    the    possession.  the  purchaser,  first   makes   himself 

I  am  present  and  have  the  physical  custodian   instead   of  possessor,   by 

ability,  and  presumably  the  intent,  an    implied   cotistitututn,   and    then 

to   deal  with  the   thing  as  owner:  transfers  the  custody. 

hence,  the  case  is  the  same  as  if  the  '^  The  Florence  MS.  has  corpore 

article  had    been    delivered    to   me  et  actu,  which,  as  Faber  says,  must 

personally,  and  then  re-delivered  by  be  equivalent  to  corpoi-is  actu;  but 

me  to  the  agent.     In  fact,  if  I  allow  the  correction  ct  iactit,  suggested  by 

a  thing,   which  another  person  in-  him,  has  been  generally  approved, 

tends  to  deliver  to  me,  to  be  given  See  Noodt,  Schulting,  Savigny. 

to  a  third  party  in  my  presence,  the  '  This  is  an  instance  of  h-aditio 

juridical    possession   is   actually   in  lougn  maiitt. 

me,  and  passes,  if  I  please,  to  such  *  The  delivery  must  be  made  near 
third  party.  In  the  present  case,  the  cellar,  otherwise  the  purchaser 
therefore,  possession  does  not  ])ass  cannot  be  considered  to  have  con- 
to    the    agent,    but    only    custody.  trol  of  the  wine ;  D.  18.  i.  74. 
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possidere  et  usucapere  posse :  sed  quidam  contra  putant, 
quoniam  ipsos  seruos  non  possideant. 

2.  Ulpianus  libro  septuagensimo  ad  edictum.  Sed  hoc 
iure  utimur,  ut  et  possidere  et  usucapere  municipes  possint, 
idque  eis  et  per  seruum  et  per  liberam  personam  adquiratur. 

3.  Paulus  libro  quinquagensimo  quarto  ad  edictum. 
Possideri  autem  possunt,  quae  sunt  corporalia.  (i.)  Et 
apiscimur  possessionem  corpore  et  animo,  neque  per  se 
animo  aut  per  se  corpore.  quod  autem  diximus  et  corpore 
et  animo  adquirere  nos  debere  possessionem,  non  utique  ita 
accipiendum  est,  ut  qui  fundum  possidere  uelit  omnes  glebas 
circumambulet :  sed  sufficit  quamlibet  partem  eius  fundi  in- 
troire,  dum  mente  et  cogitatione  hac  sit,  uti  totum  fundum 
usque  ad  terminum  uelit  possidere.  (2.)  Incertam  partem 
rei  possidere  nemo  potest,  ueluti  si  hac  mente  sis,  ut  quidquid 
Titius  possidet,  tu  quoque  uelis  possidere.      (3.)    Neratius  et 

they  have  acquired  by  his  peadiu?ti ' :  some  lawyers,  however, 
hold  the  contrary,  because  they  do  not  possess  the  slaves 
themselves. 

2.  Ulpian.  But  we  uphold  the  rule  that  the  citizens  of  a 
viiinicipium  can  both  possess  and  have  usucapion,  and  such 
acquisition  can  be  made  for  them  either  through  a  slave  or 
through  a  free  person. 

3.  Pauhts.  Those  things  (only)  can  be  possessed  which 
are  corporeal^  i.  And  we  acquire  possession  by  physical  act 
and  intention,  not  by  intention  alone,  nor  by  physical  act  alone. 
But  our  assertion  that  we  must  acquire  possession  by  a  con- 
junction of  physical  act  and  intention  is  certainly  not  to  be 
taken  to  mean  that  he  who  desires  to  possess  a  field  must  walk 
over  every  inch  of  ground:  but  it  is  sufficient  for  him  to  enter 
upon  any  part  of  the  fi^eld,  provided  he  has  the  mind  and  purpose 
of  possessing  the  whole  field  up  to  its  boundary.  2.  No  one  can 
possess  an  uncertain  portion^  of  a  thing,  as,  for  instance,  when 
your  intention  is  to  possess  whatever  Titius  possesses.   3.  Nera- 

1  This   acquisition,    and   the   ac-  precede  the  acquisition  of  the  pos- 

quisition   of    a   ward    through    the  session. 

agency  of  his  tutor,   are   the    only  ^  For    the    distinction     between 

exceptions  to  the  rule  that  in  pos-  corporeal    and    incorporeal    things, 

session  through  a  free  agent  the  will  see  Gaius,  Comm.  11.  \i — 14. 

of  the  possessor  (evidenced  by  an  ^  Sc.  a  portion  of  which  he  does 

express   or   tacit  commission)  must  not  know  the  extent. 
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Proculus  et  solo  animo  non  posse  nos  adquirere  possessionem, 
si  non  antecedat  naturalis  possessio.  ideoque  si  thesaurum 
in  fundo  meo  positum  sciam,  continuo  me  possidere,  simul 
atque  possidendi  affectum  habuero,  quia  quod  desit  naturali 
possessioni,  id  animus  implet.  ceterum  quod  Brutus  et  Manilius 
putant,  eum  qui  fundum  longa  possessione  cepit  etiam  the- 
saurum cepisse,  quamuis  nesciat  in  fundo  esse,  non  est  uerum  : 
is  enim  qui  nescit  non  possidet  thesaurum,  quamuis  fundum 
possideat.  sed  et  si  sciat,  non  capiet  longa  possessione,  quia 
scit  ahenum  esse,  quidam  putant  Sabini  sententiam  ueriorem 
esse,  nee  aUas  eum  qui  scit  possidere,  nisi  si  loco  motus  sit, 

tins  and  Proculus  (hold)  that  we  cannot  acquire  (juridical) 
possession  by  mere  intention,  unless  physical  custody  preexists. 
Hence  (they  say)  that  if  I  know  of  a  treasure  buried  in  my 
land,  T  am  at  once  in  (juridical)  possession  thereof,  so  soon  as 
I  have  the  intention  to  possess,  because  my  intention  supplies 
what  was  wanting  in  the  physical  custody'.  But  the  opinion 
held  by  Brutus  and  Manilius  is  incorrect,  viz.  that  he  who  has 
gained  the  land  by  usucapion,  has  also  gained  the  treasure, 
even  though  he  does  not  know  that  it  is  in  the  land:  for 
he  who  has  no  knowledge  of  the  treasure  does  not  possess 
it,  although  he  may  possess  the  land;  and  even  if  he  has 
knowledge  of  the  treasure,  he  will  not  gain  it  by  usucapion, 
because  he  knows  that  it  belongs  to  another  person  ^  Some 
jurists  hold  that  Sabinus'  opinion  is  the  correct  one,  viz.  that  he 
who  knows  of  the  existence  of  the  treasure  does  not  possess  it 
unless  it  is  removed  (by  him)  from  its  placed  because  (other- 


^  I.e.  my  intention  supplies  what 
was  wanting  to  convert  mere  custody 
of  the  treasure  into  juridical  posses- 
sion.   Savigny  on  Poss.  Bk.  il.§  i8. 

^  This  statement  is  at  first  puz- 
zling, but,  if  we  reflect,  we  see  that 
it  must  be  correct.  How  could  a 
man  know  that  there  was  treasure 
in  his  land  ?  Only  by  learning  that 
some  one  had  buried  it  there.  It  is 
possible  of  course  that  he  who  buried 
it  is  dead  and  has  left  no  heir,  but 
much  more  probable  that  he  has  left 
an  heir,  who  therefore  is  the  owner. 
Hence  it  is  correct  to  say  in  general 
that  if  I  know  that  there  is  treasure 
in  my  land,  I  also  know  that  it  is 


not  mine.  If  it  has  been  buried 
tliere  time  out  of  mind,  then  I  do 
not  know  who  buried  it,  and  I  also 
do  not  know  that  it  is  there. 
Knowledge  of  one  fact  is  almost 
universally  coypled  with  knowledge 
of  the  other  :  ignorance  of  one  with 
ignorance  of  the  other.  The  treasure 
is  not  part  of  the  land,  and  therefore 
we  cannot  apply  the  rule  that  the 
completion  of  the  usucapion  of  the 
article  is  also  a  completion  of  usuca- 
pion of  its  parts.  On  this  rule  see 
Sav.  on  Poss.  Bk.  II.  §  23. 

■*  It  is  improbable  that  the  owner 
of  the  land  will  leave  the  treasure 
undisturbed,  if  he  knows  that  it  is 
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quia  non  sit  sub  custodia  nostra  :  quibus  consentio.  (4.)  Ex 
plurimis  causis  possidere  eandern  rem  possumus,  ut  quidam 
putant,  et  eum  qui  usuceperit  et  pro  emptore  et  pro  suo 
possidere  :  sic  enim  et  si  ei  qui  pro  emptore  possidebat  heres 
sim,  eandern  rem  et  pro  emptore  et  pro  herede  possideo  : 
nee  enim  sicut  dominium  non  potest  nisi  ex  una  causa  con- 
tingere,  ita  et  possidere  ex  una  dumtaxat  causa  possumus. 
(5.)  Ex  contrario  plures  eandern  rem  in  solidum  possidere 
non  possunt :  contra  naturam  quippe  est,  ut,  cum  ego  aliquid 
teneam,  tu  quoque  id  tenere  uidearis.  Sabinus  tamen  scribit 
eum  qui  precario  dederit  et  ipsum  possidere  et  eum  qui  pre- 

wise)  it  is  not  under  his  (///.  our)  custody:  and  with  these 
jurists  I  agree.  4.  We  can  possess  the  same  thing  on 
several  grounds,  as  some  people  think,  and  any  one  who  has 
completed  his  usucapion  possesses  at  once  as  purchaser  and 
in  his  own  right;  for  so  also,  if  I  am  heir  to  a  man  who  pos- 
sessed as  purchaser,  I  possess  the  selfsame  article  both  as 
purchaser  and  as  heir;  for  although  ownership  cannot  accrue, 
except  upon  a  single  title,  it  is  not  also  the  fact  that  we  can 
only  possess  upon  a  single  title.  5.  Several  persons,  on  the 
contrary,  cannot  possess  the  same  thing  in  its  entirety,  since  it 
is  repugnant  to  nature,  that  whilst  I  am  detaining  a  thing,  you 
also  should  be  feigned  to  detain  it'.  Sabinus,  however,  writes 
that  a  man  who  has  deli\^ered  an  article  to  be  held  at  his  will 
(as  z.precariitm)  has  possession  himself",  and  so  too  has  he  who 


there;  hence  the  statement  "nisi  si  possessed,  accordinq;  to  tlie  rule  laid 

loco  motus  est;"  but  the  annotators  down  in  the  preceding  paragraph. 

on  two  of  the  Paris  MSS.  very  pro-  ^  Savigny's  comment  on  this  pas- 

perly  suggest  that   this   removal  is  sage  is:    "a  joint  possession,   says 

not  absolutely  necessary.      Guerne-  Paulas,   by  several    persons   is   im- 

rius  in  MS.  Paris.  4458,  says,  "vel  possil^le,    because   all   possession  is 

pro  moto  habeatur,  veluti  si  coram.  founded  either  on  actual  detention 

positum  thesaurum   oculis  et  affec-  {tcnerc),  or  on  detention  by  fiction 

tione  videatur   apprehendisse,   sicut  of  law  {tenere  vidcri) ;  but  no  fiction 

in   aliis    rebus  :"    and    Martinus    in  can    be   assumed,    when    the    thing 

MS.    Paris.   445.«;,    "vel    pro    moto  imagined  is  in  itself  impossible,  and 

habeatur,  veluti  si  praesens  thesaurus  as  it  is  impossible  that  several  per- 

oculis  et  affectuadprehendatur,  quod  sons  should  have    actual  detention 

in  possessione  necessariumest."  See  of  the  same  thing,  no  fiction  of  law 

Savigny  on  Poss.  Bk.  Ii.  §  19  ad  fin.  can    get    over    this   impossibility." 

Schulting  says  the  thesaurus  must  Savigny  on  Poss.  Bk.  i.  §  ir. 

be  loco  motus,  for  otherwise  it  is  a  ^  This  doctrine  was  not  generally 

res  incerta,  and  therefore  cannot  be  approved.     See  D,  43.  26.  4.  i. 
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cario  acceperit.  idem  Trebatius  probabat  existimans  posse 
alium  iuste,  alium  iniuste  possidere,  duos  iniuste  uel  duos 
iuste  non  posse,  quern  Labeo  reprehendit,  quoniam  in  summa 
possessionis  non  multum  interest,  iuste  quis  an  iniuste  pos- 
sideat :  quod  est  uerius.  non  magis  enim  eadem  possessio 
apud  duos  esse  potest,  quam  ut  tu  stare  uidearis  in  eo  loco 
in  quo  ego  sto,  uel  in  quo  ego  sedeo  tu  sedere  uidearis.  -(6.)  In 
amittenda  quoque  possessione  affectio  eius  qui  possidet  in- 
tuenda  est :  itaque  si  in  fundo  sis  et  tamen  nolis  eum  pos- 
sidere, protinus  amittes  possessionem,  igitur  amitti  et  animo 
solo  potest,  quamuis  adquiri  non  potest.     (7.)  Sed  et  si  animo 

has  received  it  as  a  p7-ecarium.  Trebatius  took  the  same  view, 
holding  that  one  man  might  possess  justly  \  and  another  un- 
justly, although  two  cannot  possess  unjustly,  nor  two  justly; 
but  Labeo  dissents,  because  in  the  mere  question  of  possession 
it  is  of  no  great  importance  whether  a  man  possesses  justly  or 
unjustly,  and  his  view  is  more  correct:  for  the  same  possession 
can  no  more  be  with  two  people,  than  you  could  be  feigned  to 
stand  where  I  am  standing,  or  to  sit  where  I  am  sitting'. 
6.  As  to  loss  of  possession,  the  intention  of  the  possessor  is  a 
point  to  be  considered;  and  therefore  if  you  be  upon  the  land, 
and  yet  do  not  desire  to  possess  it^,  you  will  at  once  lose  pos- 
session. Therefore  possession  may  be  lost  by  mere  intent, 
though  it  cannot  be  so  acquired.     7.  But  even  if  you  possess  by 


^  yiiste  has  not  in  this  passage  its  ^  This  passage  is  fully  discussed 
strict  and  technical  sense  of  nt'////^;-,  by  Savigny  [on  Poss.  Bk.  I.  §  ii); 
legitime,  i.e.  in  a  manner  recognized  and  as  its  difficulties  are  so  clearly 
hy  jus  civile:  but  means  "justifi-  explained  by  him,  and  its  agree- 
ably," i.  e.  in  a  manner  recognized  ment  with  other  passages  in  the 
by  jus  civile  or  jtis  practoriiim.  Digest,  some  of  them  at  first  sight 
Savigny  remarks  {on  Poss.  Bk.  I.  contradictory,  so  fully  made  out,  I 
§  8)  thaty/«/rt  possessio  signifies  that  refer  my  readers  to  his  remarks  in 
custody  to  which  one  is  entitled,  preference  to  entering  into  an  argu- 
whether  it  may  juridically  avail  as  ment  which  must  extend  to  a  con- 
possessioji  or  not:  for  even  the  pos-  siderable  length,  and  could  after  all 
session  which  a  creditor  has  in  a  merely  express  imperfectly  what 
pledge  is  caWedjtista  possessio  in  D.  this  great  authority  has  put  so 
6.  2.  13.  i;  D.  9.  4.  22.  I,  &c.;  so  clearly.  Savigny  entirely  agrees 
also  that  of  a  missus  in  possessionem  with  the  conclusions  of  l^aulus,  and 
in  D.  10.  3.  7.  8;  and  yet  neither  of  dissents  from  those  of  Sabinus  and 
these  has  a  civil  possession,  but  each  Trebatius. 

has  merely  detention,  as  we  see  from  ^  Sc.  desire  no  longer  to  possess 

D.  10.  4.  3.  15,  and  I).  41.  2.  3.  23.  it. 
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solo  possideas,  licet  alius  in  fundo  sit,  adhuc  tamen  possides. 
(8.)  Si  quis  nuntiet  domum  a  latronibus  occupatam,  et  dominus 
timore  conterritus  noluerit  accedere,  amisisse  eum  possessionem 
placet,  quod  si  seruus  uel  colonus  per  quos  corpore  possi- 
debam  decesserint  discesserintue,  animo  retinebo  possessio- 
nem. (9.)  Et  si  alii  tradiderim,  amitto  possessionem,  nam 
constat  possidere  nos,  donee  aut  nostra  uoluntate  discesserimus 
aut  ui  deiecti  fuerimus.  (10.)  Si  seruus  quem  possidebam 
pro  libero  se  gerat,  ut  fecit  Spartacus,  et  iudicium  liberale 
pati  paratus  sit,  non  uidebitur  a  domino  possideri  cui  se 
aduersarium  praeparat.  sed  hoc  ita  uerum  est,  si  diu  in  liber- 
tate  moratur :  alioquin  si  ex  possessione  seruitutis  in  libertatem 
reclamauerit  et   liberale  iudicium   implorauerit,    nihilo   minus 

intention  only',  you  still  possess,  though  someone  else  may  be 
upon  the  land.  8.  If  any  one  brings  information  that  a  house 
is  occupied  by  robbers,  and  the  owner,  through  the  influence  of 
terror,  decides  not  to  go  thither,  it  is  ruled  that  he  has  lost 
possession.  But  if  a  slave  or  a  tenant,  through  whom  I  possess 
physically,  should  die  or  withdraw  from  the  land,  I  shall  retain 
possession  by  mere  intent*.  9.  And  if  I  deUver  the  land  to 
another  person,  I  lose  possession,  for  it  is  settled  that  we 
possess  until  we  vacate  possession  of  our  own  free  will  or  are 
ejected  by  force.  10.  If  a  slave  whom  I  once  possessed  con- 
ducts himself  as  a  freeman,  as  Spartacus  did,  and  is  prepared  to 
be  defendant  in  a  HbcraUs  causa^,  he  will  not  be  considered  to  be 
possessed  by  his  owner,  to  whom  he  is  ready  to  offer  resistance. 
But  this  is  only  true,  when  he  remains  at  liberty  for  some 
time;  if,  on  the  contrary,  he  claims  his  freedom  out  of  a  con- 
dition of  slavery,  and  asks  to  be  plaintiff  in  a  liberalis  causa, 

^  Sc.    if   you  have   duly  entered  thereupon.     The   words    decesserint 

upon  possession,  rt;/?';«c7  t'^/atYc,  you  discesserintue    do     not    imply    that 

retain  possession  by  the  simple  ab-  physical    possession     is    taken    by 

sence    of    intention    to    vacate    it,  another   person :    but   even  if  they 

though  you  may  be  at   a   distance  did,  the  original  juridical  possession 

from  the  land.     The  mere  presence  continues  till  the  intrusion  becomes 

of  another  person  thereon,  whether  known  and  is  submitted  to,  as  we 

hQ  ha.?,  \he  animus possidendi  or  not,  see  from  3.  7:    25.  2  :    46.     Hence 

does  not  terminate  your  possession,  we  cannot  assent  to  the  emendation 

till  you  have  notice  of  the  occupa-  of  the   next  §  suggested  by  Cujas, 

.tion.     In  other  words,  there  is  no  "  at  %\  aVn  tradiderint." 

clandestina  possessio  of  land.  ^  See  D.  40.  12. 

^  See    40.    I    below,    and    notes 
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in  possessione  mea  est  et  animo  eum  possideo,  donee  liber 
fuerit  pronuntiatus.  (ii.)  Saltus  hibernos  aestiuosque  ani- 
mo possidemus,  quamuis  certis  temporibus  eos  relinquamus. 
(i2.)  Ceterum  animo  nostro,  corpore  etiam  alieno  possidemus, 
sicut  diximus  per  colonum  et  seruum,  nee  mouere  nos  debet, 
quod  quasdam  etiam  ignorantes  possidemus,  id  est  quas  serui 
peculiariter  parauerunt :  nam  uidemur  eas  eorundem  et  animo 
et  corpore  possidere.  (13.)  Nerua  filius  res  mobiles,  excepto 
homine,  quatenus  sub  custodia  nostra  sint,  hactenus  possideri ; 
idem  quatenus,  si  uelimus,  naturalem  possessionem  nanciscipos- 

he  is  still  in  my  possession,  and  I  possess  him  by  intent,  until 
he  has  been  adjudged  a  freeman'.  11.  We  possess"  by  intent 
summer  and  winter  pastures,  although  we  depart  from  them  at 
certain  seasons.  12.  But  we  possess  by  our  own  intent,  though 
it  be  by  the  act  of  another,  through  a  tenant  or  slave,  as  we 
have  stated;  nor  should  we  be  shaken  (as  to  this  doctrine) 
by  the  circumstance  that  we  possess  some  things  even  without 
knowing  the  fact^  things,  that  is  to  say,  which  slaves  have 
acquired  through  their  pecidiiim:  for  of  these  we  have  a  fic- 
titious possession  by  the  intent  and  the  act  of  the  said  persons. 
13.  Nerva  tlie  younger  says  that  moveables,  with  the  excep- 
tion of  a  slave*,  are  possessed  by  us  so  long  as  they  are  in  our 
custody;  he  also  says*  (that  they  are  possessed  by  us)  so  long 
as  we  can  obtain  the  natural  custody  of  them  at  our  pleasure. 

^  See  D.  40.  12.  7.  5 :  D.  40.  12.  unless  he  acts  as  a  freeman,  believ- 

10 — 12.  ing  himself  a  freeman.      See  §  10 

^  Sc.  retain  in  possession,  not  ac-  above. 
quire.  s  Savigny  strongly  defends    the 

=*  Igtiomntes,  in  passages  speaking  reading  ido/i  {i.  e.  Nerva)  instead  of 

of  possession,  generally  implies  sim-  iJ  est.     lie  maintains  that  Nerva  is 

pie  ignorance  that  an  agent  has  ex-  asserting  that  there  are  two  distinct 

ecuted  his  commission,  the  fact  that  cases  in  which  possession  is  retain- 

we  gave  him  a  commission  being  ed,  viz.  by  the  continuance  of  atsto- 

taken  for  granted.     But  in  cases  of  Jia,  and  by  the  mere  ability  of  the 

possession    founded    on    acquisition  possessor  to  reproduce  actual  deten- 

ex   pcatliari    causa    the    ignorance  tion  at  his  pleasure.    On  the  question 

may  be  absolute,  and  yet  there  will  of  the  reading  to  be   adopted,   he 

be  possession;  laecause  the  fact  of  makes  this  note  :  "/rt'<'w  is  the  read- 

our   granting  a  peculhun   raises   a  ing  of  three  Paris  MSS.  (Nos.  4454, 

presumption  that  we  intend  all  ac-  4458,  4458«),  and  of  Ed.  Rom.  I476  ; 

quisitions  of  property  and  possession  the  Florence  MS.  has  ^ id  est;''  most 

made  by  its  means  to  be  on  our  be-  MSS.  and  editions  have  a  mere  ab- 

half.     Savigny  <?;; /*<?.«.  Bk.  II.  §  28.  breviation   (/.);    'zVtw'   would    also 

*  A  slave  is  possessed  even  when  give  the  correct  meaning. "    Sav.  on 

he  has   escaped  from  our  custody,  Foss.  Bk.  iii.  §  n. 
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simus.  nam  pecus  simul  atque  aberrauerit,  aut  uas  ita  exciderit 
ut  non  inueniatur,  protinus  desinere  a  nobis  possideri,  licet  a 
nullo  possideatur  :  dissimiliter  atque  si  sub  custodia  mea  sit 
nee  inueniatur,  quia  praesentia  eius  sit  et  tantum  cessat  interim 
diligens  inquisitio.  (14.)  Item  feras  bestias  quas  uiuariis 
incluserimus,  et  pisces  quos  in  piscinas  coiecerimus,  a  nobis 
possideri.  sed  eos  pisces  qui  in  stagno  sint,  aut  feras  quae 
in  siluis  circumseptis  uagantur  a  nobis  non  possideri,  quoniam 
relictae  sint  in  libertate  naturali :  alioquin  etiam  si  quis  siluam 
emerit,  uideri  eum  omnes  feras  possidere,  quod  falsum  est. 
(15.)  Aues  autem  possidemus  quas  inclusas  habemus,  aut 
si  quae  mansuetae  factae  custodiae  nostrae  subiectae  sunt. 
(16.)  Quidam  recte  putant  columbas  quoque  quae  ab  aedifi- 
ciis  nostris  uolant,  item  apes  quae  ex  alueis  nostris  euolant 
et  secundum  consuetudinem  redeunt,  a  nobis  possideri. 
(17.)  Labeo  et  Nerua  filius  responderunt  desinere  me  possidere 

For  so  soon  as  an  animal  has  wandered  away,  or  an  article  is  so 
thoroughly  lost  that  it  cannot  be  found,  it  ceases  at  once  to  be 
possessed  by  us,  although  it  may  be  possessed  by  no  one  else; 
but  it  is  not  so  when  it  is  in  my  custody  and  cannot  be  found, 
because  there  is  then  the  fact  of  its  presence  and  all  that  is  want- 
ing for  the  while  is  diligent  search.  14.  Likewise  wild  beasts 
which  we  have  shut  up  in  parks,  and  fishes  which  we  have  put 
into  ponds,  are  possessed  by  us.  But  those  fishes  which  are  in 
a  lake,  or  those  wild  beasts  which  roam  in  enclosed  woods,  are 
not  possessed  by  us,  since  they  are  left  in  their  natural  liberty'  : 
otherwise  a  purchaser  of  the  wood  would  be  considered  to 
possess  all  the  wild  animals,  which  is  not  the  case.  15.  Again, 
we  possess  birds,  when  we  keep  them  shut  up,  or  when  they  are 
tamed  and  submissive  to  our  custody.  16.  Some  people  hold 
correctly  that  doves  also  which  fly  from  our  buildings,  and 
bees  too  which  fly  out  from  our  hives  and  return  habitually, 
are   possessed  by  us.      17.    Labeo   and   Nerva  the   younger 

^  "  It   is    clear,"    says    Savigny,  therefore,  we  have  no  possession  of 

"that  it  is  intended  to  draw  a  dis-  such  animal,   although,  in  point  of 

tinction   between    large    and    small  fact,   it  is   confined  in   the    chase." 

enclosures."     And  so  also  says  Po-  See  Savigny's  note,  Bk.  III.  §  32, 

thier.     Savigny  proceeds:  "a  sih'a  on  Pass.     Gothofred,  Hotoman  and 

circwnsepta  may  be  very  large,  and  Noodt,  however,  wish  to  read  "non 

one  may  look  in  vain  for  any  par-  circumseptis." 
titular     animal    enclosed    therein ; 
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eum  locum  quern  flumen  aut  mare  occupauerit.  (18.)  Si 
rem  apud  te  depositam  farti  faciendi  causa  contrectaueris, 
desino  possidere.  sed  si  earn  loco  non  moueris  at  infitiandi 
animum  habeas,  plerique  ueterum  et  Sabinus  et  Cassius  recta 
responderunt  possessorem  ma  manere,  quia  furtum  sine  con- 
trectationa  fieri  non  potest  nee  animo  furtum  admittatur. 
(19.)  Illud  quoque  a  ueteribus  praeceptum  est  neminem  sibi 
ipsum  causam  possessionis  mutare  posse.  (20.)  Sed  si  is  qui 
apud  me  deposuit  uel  commodauit  eam  ram  uandiderit  mihi 
uel  donauerit,  non  uidabor  causam  possessionis  mihi  mutare, 
qui  ne  possidebam  quidem.      (21.)  Genera  possessionum  tot 

delivered  an  opinion  that  I  cease  to  possess  ground  which  a 
river  or  the  sea  has  covered^  18.  If  with  intent  to  steal  you 
handle  a  thing  deposited  with  you,  I  cease  to  possess  it.  But 
if  you  do  not  remove  it  from  its  place,  and  have  (merely) 
the  intent  to  deny  (my  right  to  it),  most  of  the  old  authorities, 
as  wall  as  Sabinus  and  Cassius,  held  very  properly  that  I 
remain  possessor,  because  theft  cannot  take  place  without 
handling,  nor  is  theft  committed  by  (simple)  intent  I  19.  It  is 
also  laid  down  by  the  old  authorities  that  no  man  can  change 
for  himself  his  title  to  possession^.  20.  But  if  a  person,  who 
has  deposited  a  thing  with  me  or  lent  it  to  ma,  sells  or  gives  it 
to  me,  I  shall  not  be  regarded  as  changing  my  title  to  posses- 
sion, inasmuch  as  I  did  not  even  possess*.     21.  The  classes  of 

^  It  becomes  public  or  common,  Savigny,  on  Poss.  Bk.  I.  §  7.     The 

and  neither  public  nor  common  pro-  words  sibi  ipsum  above  seem  to  be 

perty  can  be  possessed.  equivalent  to  the  nulla  extrinsccus 

^  See  D.  47.   1.   I.   1:  47.  1.  68  acccdcnte  causa  va  C.  7.  32.  5. 

(67).  pr.  *  In  the  case  of  commodatuni  the 

^  See  D.  41.   5.   2.   I :  D.  41.  3.  borrower  never  "possesses,  "though 

33.  I.     A  man  can  assume  a  title  to  of  course  he  has  the  custody.     In 

possession,  if  he  has  no  previous  title  dcpositum  the  same  is  the  rule,  with 

to  detention  or  to  possession :  or  he  one   exception   (see  D.  41.   1.   39), 

can  change  his  title  to  detention  into  which  exception  is  not  here  taken 

a  title  to  possession  with  the  con-  into  account.     Hence  the  change  is 

sent  of  the  owner :  but  when  he  has  from  detention  to  civil  possession, 

already  a  jiista  causa  to  possession,  not   from    civil    possession   on    one 

he  cannot  by  his   own   will   alone  causa  to  civil  possession  on  another 

convert  it  into  another  justa  causa  causa ;  and  moreover  the  change  is 

to  possession,  or  when  he  has  already  not  at  the  mere  will   of  the  com- 

ay/i'.v/rt  <"«/««  to  detention,  he  cannot  modatarius  or  dcpositai-ius,  but  by 

by  his  own  will  alone  change  it  into  the  concurrent  will  of  that  person 

another  justa   causa   to    detenticm.  and  the  commodans  or  deponcns. 
This  topic  is  discussed  at  length  by 
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sunt,  quot  et  causae  adquirendi  eius  quod  nostrum  -non  sit, 
uelut  pro  emptore,  pro  donato,  pro  legato,  pro  dote,  pro 
herede,  pro  noxae  dedito,  pro  suo,  sicut  in  his  quae  terra 
marique  uel  ex  hostibus  capimus,  uel  quae  ipsi,  ut  in  rerum 
natura  essent,  fecimus.  et  in  summa  magis  unum  genus  est 
possidendi,  species  infinitae.  (22.)  Vel  etiam  potest  diuidi 
possessionis  genus  in  duas  species,  ut  possideatur  aut  bona 
fide  aut  non  bona  fide.  {23.)  Quod  autem  Quintus  Mucius 
inter  genera  possessionum  posuit,  si  quando  iussu  magistratus 
rei  seruandae  causa  possidemus,  ineptissimum  est :  nam  qui 
creditorem  rei  seruandae  causa,  uel  quia  damni  infecti  non 
caueatur,  mittit  in  possessionem,  uel  uentris  nomine,  non 
possessionem,  sed  custodiam  rerum  et  obseruationem  con- 
cedit:  et  ideo,  cum  damni  infecti  non  cauente  uicino  in 
possessionem  missi  sumus,  si  id  longo  tempore  fiat,  etiam 
possidere  nobis  et  per  longam  possessionem  capere  praetor 
causa  cognita  permittit. 

possession  are  exactly  as  numerous  as  the  titles  to  acquire  what 
does  not  belong  to  us:  for  instance,  on  purchase,  on  gift,  on 
legacy,  on  dowry,  on  inheritance,  on  delivery  for  noxal  cause, 
on  claim  as  one's  own,  as,  for  example,  with  reference  to  those 
things  which  we  take  on  the  land  or  on  the  sea,  or  from  the 
enemy,  or  which  we  ourselves  have  brought  into  existence.  In 
fact  there  is  rather  one  class  of  possessions,  with  infinite  varieties. 
22.  Or  we  may  divide  possession  in  another  way  into  two  va- 
rieties, viz.  possession  in  good  faith  or  not  in  good  faith.  23.  But 
it  is  most  absurd  on  the  part  of  Quintus  Mucius  to  enume- 
rate amongst  the  classes  of  possession  the  case  where  we  possess 
by  order  of  a  magistrate  for  the  purpose  of  custody;  for  (the 
magistrate)  who  puts  a  creditor  into  possession  for  custody's 
sake,  or  because  security  is  not  given  against  anticipated 
damage,  or  ventris  nomine,  does  not  grant  civil  possession,  but 
mere  detention  and  the  right  of  inspection;  and  therefore 
when  we  are  put  into  possession  \  because  our  neighbour  will 
not  give  security  against  anticipated  damage,  if  this  possession^ 
goes  on  for  a  considerable  time,  the  Praetor  further  permits  us, 
on  cause  shown,  to  possess  (civilly)  and  to  acquire  ownership 
by  length  of  possession ^ 


'^  Sc.  allowed  to  have  custody.  D.  39.  1.  15.  20  and  21. 

^  "iz.  possessio  naficralis,  custody.  ^  D.  39.  2.  15.  16  and  23. 

w.  6 
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4.  Ulpianus  libro  sexagensimo  septimo  ad  edictum. 
Quidquid  filius  peculiar!  nomine  adprehenderit,  id  statim  pater 
eius  possidet,  quamuis  ignoret  in  sua  potestate  filium.  amplius 
etiam  si  filius  ab  alio  tamquam  seruus  possideatur,  idem  erit 
probandum. 

5.  Paulus  libro  sexagensimo  tertio  ad  edictum.  Si  ex 
stipulatione  tibi  Stichum  debeam  et  non  tradam  eum,  tu  autem 
nanctus  fueris  possessionem,  praedo  es  :  aeque  si  uendidero 
nee  tradidero  rem,  si  non  uoluntate  mea  nanctus  sis  posses- 
sionem, non  pro  emptore  possides,  sed  praedo  es. 

6.  Ulpianus  libro  septuagensimo  ad  edictum.  Clam 
possidere  eum  dicimus  qui  furtiue  ingressus  est  possessionem 
ignorante  eo  quem  sibi  controuersiam  facturum  suspicabatur, 
et  ne  faceret  timebat.  is  autem  qui,  cum  possideret  non 
clam,  se  celauit,  in  ea  causa  est,  ut  non  uideatur  clam  possi- 

4.  UJpian.  Whatsoever  a  son  has  taken  into  his  custody 
in  connection  with  his  peculiiim,  that  the  father  at  once  pos- 
sesses civilly,  even  though  he  is  unaware  that  his  son  is 
under  his  potestas.  And  further  than  this,  even  if  the  son  be 
possessed  by  another  as  a  slave,  the  same  rule  must  be  laid 
down'. 

5.  Paiilus.  If  I  owe  you  Stichus  by  reason  of  a  stipula- 
tion, and  do  not  deliver  him,  and  you  nevertheless  take  pos- 
session of  him,  you  are  a  thief:  and  so  too,  if  I  sell  you  any- 
thing, and  do  not  deliver  it,  and  you  take  possession  without 
my  consent",  you  do  not  possess  on  title  of  ownership^  but  are 
a  thief. 

6.  Ulpian.  Vv'e  say  that  a  man  possesses  clandestinely 
when  he  has  entered  on  possession  secretly,  without  the  know- 
ledge of  some  one  whom  he  thought  likely  to  raise  a  dispute 
with  him,  and  whose  raising  one  he  feared.  But  a  person  who 
has  kept  himself  out  of  the  way,  when  in  possession  without 
clandestinity,  is  not  in  a  condition  to  be  considered  to  possess 

^  We  acquire  possession  through  ^  Sc.    you   take   possession,    not 

a  slave,  because  we  possess  the  slave  having    paid    the    price.     "Nemo 

himself:  we  acquire  through  a  son  praedo  est  qui  pretium  numeravit." 

by  virtue  oi  ov^r  patria  potestas,  for  D.  50.  17.  126  (168). /r. 

there   is   no    possession    of    a   son.  ^  Still  you   do  possess,    for  bona, 

Cujas  ad  loc.    See  Gaius  Comm.  11.  fides  is  not  essential  to  possession. 

90 — 95.  See  Introd.,  p.  2. 
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dere :  non  enim  ratio  obtinendae  possessionis,  sed  origo  nan- 
ciscendae  exquirenda  est :  nee  quemquam  clam  possidere 
incipere,  qui  seiente  aut  uolente  eo  ad  quern  ea  res  pertinet, 
aut  aliqua  ratione  bonae  fidei,  possessionem  nanciscitur,  ita- 
que,  inquit  Pomponius,  clam  nanciscitur  possessionem  qui, 
futuram  controuersiam  metuens,  ignorante  eo  quern  metuit, 
furtiue  in  possessionem  ingreditur.  (i.)  Qui  ad  nundinas 
profectus  neminem  reliquerit  et,  dum  ille  a  nundinis  redit, 
aliquis  occupauerit  possessionem,  uideri  eum  clam  possidere 
Labeo  scribit :   retinet  ergo  possessionem  is  qui  ad  nundinas 


clandestinely;  for  we  have  not  to  regard  the  mode  of  holding' 
possession,  but  the  commencement  of  obtaining  possession^:  and 
no  one  begins  to  possess  clandestinely,  who  commences  his  pos- 
session with  the  knowledge  or  consent  of  the  person  to  whom 
the  property  belongs,  or  in  any  way  consistent  with  good  faith. 
Therefore,  says  Pomponius,  a  man  acquires  possession  clandes- 
tinely, when  he  fears  a  future  controversy,  and  so  enters  on 
possession  secretly,  without  the  knowledge  of  the  man  whom 
he  fears,  i.  When  a  man  has  gone  to  market  and  left  no  one 
(in  charge  of  his  land),  and  whilst  he  is  on  his  way  back  from 
the  market  another  takes  possession,  Labeo  says  that  the  latter 
seems  to  have  a  clandestine  possession^:  hence  the  man  who 
went  to  market  retains  possession:   but  if  (the  intruder)  will 


^  "  Obtinendae,  id  est  retinendae."  sion ;  or,  in  other  words,  there  is  no 

Accursius.     Dirksen,  in  his  Alanu-  such  thing  as  clandestine  possession 

ale  Latinitatis  Fontiicm,  gives  as  tlie  of  land  :  second,  possession  of  land 

primary   synonyms    of    "obtinere,"  may  be  lost  through  (7f«(/«?/,  with- 

tenerc,  siistiiiere;   and   only  in   the  out  knowledge  on  the  part  of  the 

second  place,  consequi,  adipisci.  possessor,  but  is  never  lost  by  the 

^  Cf.  D.  41.  3.  4.  28:    "Si  occu-  act  of  a  third  party,  without  a  dis- 

paveris   vaciiam    possessionem,    de-  tinct   act  of  consciousness,   though 

inde  venientem  dominum  prohibu-  not     necessarily    amounting    to     a 

eris,  non  videberis  vi  possedisse."  voluntary  yielding  of  possession,  on 

^  Practically  then  he  has  no  pos-  the   part    of    the   possessor:    third, 

session  at  all,  for  Savigny,  by  com-  clandestine  possession  cannot  arise 

parison  of  41.  2.  46;  41.  2.  3.  7  and  if  the  other  party  possesses  the  land 

8,  the  present  paragraph,   and  1.  7,  at  the  same  moment ;  and  he  does 

immediately  succeeding,  deduces  the  possess   if    he    has    the    feeling   of 

following  rules  as  to  land;   first,  he  physical  dominion,  i.e.  a  belief  that 

who  occupies  land  in  the  absence  of  he   can   reproduce   at    pleasure   his 

the  possessor,  does  not  at  the  mo-  power  of  dealing  with  the  subject, 

ment  acquire  any  juridical  posses-  Sav.  on  Pass.,  Bk.  III.  §  33. 

6—2 
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abiit :  uerum  si  reuertentem  dominum  non  admiserit,  ui  magis 
intellegi  possidere,  non  clam. 

7.  Paulus  libro  quinquagensimo  quarto  ad  edictum.  Sed 
et  si  nolit  in  fundum  reuerti,  quod  uim  maiorem  uereatur, 
amisisse  possessionem  uidebitur :  et  ita  Neratius  quoque 
scribit 

8.  Idem  libro  sexagensimo  quinto  ad  edictum.  Quem- 
admodum  nulla  possessio  adquiri  nisi  animo  et  corpore  potest, 
ita  nulla  amittitur  nisi  in  qua  utrumque  in  contrarium  actum 
est. 

9.  Gaius  libro  uicensimo  quinto  ad  edictum  prouinciale. 
Generaliter  quisquis  omnino  nostro  nomine  sit  in  possessione, 
ueluti  procurator  hospes  amicus,  nos  possidere  uidemur. 

10.  Ulpianus  libro  sexagensimo  nono  ad  edictum.  Si 
quis  ante  conduxit,  postea  precario  rogauit,  uidebitur  dis- 
cessisse  a  conductione  :  quod  si  ante  rogauit,  postea  conduxit, 

not  admit  the  owner  on  his  return,  he  is  regarded  as  possessing 
by  violence  rather  than  by  clandestinity. 

7.  Paulus.  And  so  too,  if  the  owner  is  unwilling  to  return 
to  his  land  through  fear  of  violence,  he  will  be  considered  to 
have  lost  his  possession:  and  to  this  effect  Neratius  also 
writes. 

8.  Paulus.  Just  as  no  possession  can  be  acquired  without 
intention  coupled  with  physical  act,  so  no  possession  is  lost 
unless  one,  or  the  other,  or  both  of  these  {i.e.  intention  and 
act)  cease \ 

9.  Gaius.  As  a  general  rule,  when  any  one  at  all  is  in 
possession  in  our  name,  an  agent,  for  instance,  a  visitor  or  a 
friend,  we  are  considered  to  possess. 

10.  Ulpian.  If  any  one  first  hired  an  article,  and  then 
asked  to  hold  it  at  the  will  of  the  owner,  he  will  be  considered 
to  have  abandoned  his  hiring^ :  but  if  he  first  asked  to  hold  it 


^  Savigny  in  Bk.  III.  §  32  discusses  is  a   transfer  of   legal    possession, 

this   passage   at  great   length,  and  though  by  special  agreement  merely 

shows  conclusively  that  uicrque  is  custody  may  pass.     In  the  present 

commonly  used  in  the  sense  of  "  one  case   we    must    suppose    the   ordi- 

or   the    other  or   both:"    and  that  Tv?txy prccaritun  to  be  meant;  there 

this  interpretation  accords  with  the  is  therefore  a  transfer  of  possession, 

other  dicta  of  the  jurists  on  loss  of  and  this  is  so  alien  from  the  nature 

possession.  of  locatio,  that  the  locatio  is  brought 

^  In  Precarium,  as  a  rule,  there  to  an  end  ipso  facto. 
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conduxisse  uidebitur.  potius  enim  hoc  procedere  uidetur 
quod  nouissime  factum  est :  et  hoc  Pomponius  ait.  (i.)  Idem 
Pomponfus  bellissime  temptat  dicere,  numquid  qui  con- 
duxerit  quidem  praedium,  precario  autem  rogauit  non  ut 
possideret,  sed  ut  in  possessione  esset  (est  autem  longe  di- 
uersum  :  aliud  est  enim  possidere,  longe  aHud  in  possessione 
esse  :  denique  rei  seruandae  causa,  legatorum,  damni  infecti 
non  possident,  sed  sunt  in  possessione  custodiae  causa) :  quod 
si  factum  est,  utrumque  procedit.  (2.)  Si  quis  et  conduxerit 
et  rogauerit  precario  uti  possideret,  si  quidem  nummo  uno 
conduxit,  nulla  dubitatio  est,  quin  ei  precarium  solum  teneat, 
quia  conductio  nulla  est,  quae  est  in  uno  nummo  :  sin  vero 
pretio,  tunc  distinguendum,  quid  prius  factum  est. 

11.      Paulus  libro  sexagensimo  quinto  ad  edictum.     luste 
possidet  qui  auctore  praetore  possidet. 

at  will,  and  then  hired  it,  he  will  be  considered  a  hirer.  For 
the  arrangement  last  made  seems  most  properly  to  stand 
good:  and  so  Pomponius  says,  i,  The  same  Pomponius  very 
neatly  takes  in  hand  the  following  question;  what  if  he  who 
hired  the  field  asked,  not  to  possess,  but  to  be  in  possession  at 
the  will  of  the  owner  (for  this  is  a  very  different  matter,  inas- 
much as  it  is  one  thing  to  possess,  and  quite  another  to  be  in 
possession;  in  fact  people  do  not  possess  "in  order  to  preserve 
a  thing,"  or  "on  account  of  legacies,"  or  "on  account  of  an- 
ticipated damage,"  but  are  in  possession  for  the  purpose  of 
custody'):  and  if  this  was  the  transaction,  both"  avail.  2.  If 
any  one  has  both  hired  and  asked  to  hold  (juridical)  posses- 
sion at  the  will  of  the  owner,  then  if  he  hired  at  a  nominal  rent, 
there  is  no  doubt  that  his  precarium  alone  stands  good,  for  a 
hiring  at  a  nominal  rent  is  no  hiring :  but  if  he  hired  for  value, 
we  shall  have  to  consider  which  ^  took  place  first. 

11.     Paulus.     A  person  possesses  justly"  who  possesses  by 
authority  of  the  Praetor. 


1  See  3.  23  above.  Jus   Civile:   so    also   a  detention. 

2  Sc.  both  locatio  and  precarium  See  D.  6.  2.  13.  i;  D.  9.  4.  22.  i; 
possessiouis.  D.  10.  3.  7.  8.     This  passage,  there- 

3  Sc.  ihQ  locatio  or  the  precarium.  fore,    is   equally  applicable   to   the 
*  A  possession  isjusta  when  war-  first  or  second  7nissio  in  possessio- 

rantcd  either  by  the  Edict   or  the  non. 
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12i  Ulpianus  libro  septuagensimo  ad  edictum.  Natura- 
liter  uidetur  possidere  is  qui  usum  fructum  habet.  (i.)  Nihil 
commune  habet  proprietas  cum  possessione :  et  ideo  non 
denegatur  ei  interdictum  uti  possidetis  qui  coepit  rem  uindi- 
care :  non  enim  uidetur  possessioni  renuntiasse  qui  rem 
uindicauit. 

13.  Idem  Hbro  septuagensimo  secundo  ad  edictum.  Pom- 
ponius  refert,  cum  lapides  in  Tiberim  demersi  essent  naufragio 
et  post  tempus  extracti,  an  dominium  in  integro  fuit  per  id 
tempus  quo  erant  mersi.  ego  dominium  me  retinere  puto, 
possessionem  non  puto,  nee  est  simile  fugitiuo :  namque 
fugitiuus  idcirco  a  nobis  possideri  uidetur,  ne  ipse  nos  priuet 

12.  Ulpian.  A  person  who  has  an  usufruct  is  considered 
to  have  a  natural  possession',  i.  Ownership  has  nothing  in 
common  with  possession :  and  therefore  the  interdict  ttti  possi- 
detis is  not  refused  to  a  man  who  has  instituted  a  vindicatio: 
for  by  bringing  the  vindicatio  he  is  not  considered  to  have  re- 
nounced his  possession  ^ 

13.  Ulpian.  Pomponius,  in  the  case  of  stones  sunk  in 
the  Tiber  by  a  shipwreck  and  raised  again  after  a  while, 
considers  whether  the  ownership  continued  intact  during  the 
time  when  they  were  sunk.  I  think  I  retain  the  ownership, 
but  not  the  possession,  and  that  the  case  does  not  resemble 
that  of  a  runaway  slave :  for  a  runaway  is  regarded  as  being 
still  in  our  possession,  in  order  that  he  may  not  by  his  own 


^  See  also  D.  41.  2.  ^2.  pr.    The  possession  at  once,  (whicli  the  77';/- 

fructuary  has  no  juridical  possession  dicatio  will  secure  to  him  as  of  right 

of  the  subject  of  the  usufruct;  but  for  ever,)   if  such   possession   were 

he   has  a   possession,    or   rather   a  compatible   with    his    character   of 

quasi-possession,  of  the  jtis  utendi  plaintiff  in    the  vindicatio.     Hence 

fruendi.   See  Qazsxo  pro  Caecina,  ^2.  his  renunciation  is  not  presumed,  or, 

-  A    vindicaiio,     as    a    rule,     is  if  presumed,   is   regarded   as   tem- 

brought  by  a  non-possessor  against  porary,    for    the    mere    purpose   of 

a   possessor.     Hence,   when  a  pos-  founding    the  suit,   and   not   final, 

sessor  brings  a  vindicatio,  an  excep-  Accursius,  however,   considers  that 

tion  has  to  be  expressly  created  by  this   excerpt  does  not    lay  down  a 

the  law  to  save  him  from  the  pre-  general  rule ;  but  presupposes  that 

sumption  that  he  is  renouncing  pos-  the  plaintiff  was  either  (i)  ignorant 

session.     This  exception  is  based  on  that  he  had  possession,  or  (2)  got 

the  consideration  that  by  vindicat-  possession    after    commencing    the 

irtg  he  manifests  a  wish  for  owner-  vindicatio,   or    (3)   brought  tlie  vin- 

ship,  and  therefore  there  is  no  doubt  dicatio  against  one  who  had  merely 

that  he  would  desire  to  have   the  detention. 
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possessione  :  at  in  lapidibus  diuersum  est.  (i.)  Cum  quis 
utitur  adminiculo  ex  persona  auctoris,  uti  debet  cum  sua  causa 
suisque  uitiis  :  denique  addimus  in  accessione  de  ui  et  clam 
et  precario  uenditoris.  (2.)  Praeterea  quaeritur,  si  quis 
hominem  uenditori  redhibuerit,  an  accessione  uti  possit  ex 
persona  eius.  et  sunt  qui  putent  non  posse,  quia  uenditionis 
est  resolutio  redhibitio  :  alii  emptorem  uenditoris  accessione 
usurum  et  uenditorem  emptoris,  quod  magis  probandum  puto. 
(3.)  Si  liber  homo  uel  alienus  seruus,  cum  bona  fide  seruirent, 
comparauerint  et  alii  adquisierint  possessionem,  neque  liberum 
neque  serui  dominum  debere  uti  accessione.     (4.)    Quaesitum 

act  deprive  us  of  possession,  but  it  is  a  different  matter  with 
stones.  I.  When  any  one  avails  himself  of  an  advantage  in- 
herent in  the  person  of  his  grantor,  he  must  use  it  subject  to 
its  qualifications  and  defects.  In  fact  with  reference  to 
accession  (of  possession)  we  introduce  a  proviso  as  to  the  vio- 
lence, clandestinity  or  sufferance  of  the  vendor'.  2.  It  is  also 
questioned,  when  any  one  has  returned  a  slave  to  a  vendor, 
whether  the  latter  can  claim  accession  of  possession  accruing 
through  the  former.  And  some  think  he  cannot,  because 
return  is  an  annulling  of  the  sale^  Others  hold  that  the  pur- 
chaser can  avail  himself  of  the  accession  of  the  vendor,  and  the 
vendor  of  that  of  the  purchaser,  and  this  opinion  I  consider  to 
be  the  one  to  be  approved.  3.  If  a  free  man  or  the  slave  of 
another  person,  whilst  serving  in  good  faith,  procures  and 
acquires  a  possession  for  another^  neither  the  free  man  nor  the 
owner  of  the  slave  ought  to  have  the  benefit  of  accession  (of 
possession).     4.  The  question  has  been  raised,  whether  a  tes- 


^  The  matter  of  this  paragraph,  for  if  there  is  good  faith,  the  interim 

and  of  several  which  follow  it,  be-  acquisition  will   be  for  him,   even 

longs  properly  to  the  topic  of  usu-  though  it  does  not  arise  ex  re  posses- 

capion.     The  successor  in  right  can  soris   vel  ex  opens    hotninis.      But 

add    the    possession    of    the    prior  when  the  mistake  is  discovered,  the 

owner  to  his  own  in  reckoning  his  free  man  is  restored  to  freedom,  or 

time  of  possession,  but  he  can  only  the  slave  handed   over  to  his  true 

tack    his   own    innocent   possession  master  ;  and  this  takes  place  by  ope- 

upon  another  innocent   possession,  ration  of  law  and  not  by  a  voluntary 

not  upon  one  that  is  vicious.  act  of  the  possessor,  so  that  the  pos- 

"  Hence  there  was  neither  vendor  sessor  is  no  aiictor  of  the  free  man 

nor  purchaser,  and  consequently  no  or  of  the  master  of  the  slave:   there 

privity.  is  no  privity,  and  therefore  there  is 

'^  Sc.  iox  \.\\Q  Iwnae  Jidei  possessc7- :  no  accessio  possessio/iis. 
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est,  si  heres  prius  non  possederat,  an  testatoris  possessio  ei 
accedat.  et  quidem  in  emptoribus  possessio  interrumpitur, 
sed  non  idem  in  heredibus  plerique  probant,  quoniam  plenius 
est  ius  successionis  quam  emptionis  :  sed  subtilius  est  quod 
in  emptorem  et  in  heredem  id  quoque  probari.  (5.)  Non 
autem  ea  tantum  possessio  testatoris  heredi  procedit  quae 
morti  fuit  iniuncta,  uerum  ea  quoque  quae  umquam  testatoris 
fuerit.  (6.)  In  dote  quoque,  si  data  res  fuerit  uel  ex  dote 
recepta,  accessio  dabitur  uel  marito  uel  uxori.  (7.)  Si  is  qui 
precario  concessit  accessione  uelit  uti  ex  persona  eius  cui 
concessit,  an  possit  quaeritur.  ego  puto  eum  qui  precario 
concessit,  quamdiu  manet  precarium,  accessione  uti  non  posse: 
si  tamen  receperit  possessionem,  rupto  precario,  dicendum  esse 

tator's  possession  is  added  on  to  that  of  an  heir,  when  the 
latter  has  not  been  the  immediate  successor  in  possession'. 
And  no  doubt  the  possession  is  (under  such  circumstances) 
interrupted  in  the  case  of  purchasers":  but  most  lawyers  hold  that 
it  is  not  the  same  with  regard  to  heirs ;  since  the  right  of  succes- 
sion is  more  comprehensive  than  that  of  purchase.  But  it  is  more 
logical  for  the  same  rule  to  be  upheld  in  the  case  of  an  heir  as  in 
the  case  of  a  purchaser.  5.  And  not  only  does  the  possession  of 
the  testator  avail  for  his  heir,  when  that  possession  continued  to 
the  time  of  his  death,  but  also  a  possession  which  at  any  time 
belonged  to  the  testator ^  6.  In  the  case  of  a  dowry  also,  if 
a  thing  has  been  given,  or  received  back  again  out  of  the 
dowry,  an  accession  (of  possession)  will  be  allowed  either  to 
the  husband  or  to  the  wife.  7.  If  a  person  who  has  granted 
something  to  be  held  on  his  sufferance  wishes  to  avail  himself 
of  an  accession  (of  possession)  in  the  person  of  his  grantee,  it 
is  questioned  whether  he  can  do  so.  I  think  that  the  grantor 
of  such  precarium,  whilst  the  precarium  continues,  cannot  avail 
himself  of  the  accession;  but  if,  revoking  the  precarium,  he 

^  Sc.  when  the  possession  of  some  possessed  between  the  testator  and 

other   person   has   been   interposed  his  heir;  but  supposing  the  testator 

between   that   of  the   testator   and  possessed,  then  the  possession  was 

that  of  the  heir.  vacant,  and  then  the  heir  possessed. 

^  Sc.  the  purchaser   cannot  tack  Such  a  case,  probably,  is  intended 

on  the  possession  of  the  vendor  to  as  the  first  possessor,  the  testator, 

his  own,  if  the  possession  of  another  being  taicen  by  the  enemy  and  dying 

purchaser,  or  of  some  one  else,  has  in  captivity.     See  Pothier's  note  on 

intervened.  the  passage  (of  which  Schulting  ap- 

'  Not,  however,  if  another  person  proves),  and  D.  41.  4.  1-  pr. 
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accedere  possessionem  eius  temporis  quo  precario  posside- 
batur.  (8.)  Ex  facto  quaeritur,  si  quis  manumissus  ex  causa 
peculiari  habeat  rem,  non  concesso  sibi  peculio,  deinde  domi- 
nus  uelit,  retracta  possessione,  accessione  uti,  an  possit.  et 
placuit  non  esse  dandam  banc  accessionem  quae  clam  habita 
est.  (9.)  Praedone  possidente,  si  iussu  iudicis  res  mihi  resti- 
tuta  sit,  accessionem  esse  mihi  dandam  placuit.  (lo-)  Sed 
et  legatario  dandam  accessionem  eius  temporis  quo  fuit  apud 
testatorem,  sciendum  est.  an  heredis  possessio  ei  accedat, 
uideamus :  et  puto,  siue  pure  siue  sub  condicione  fuerit 
relictum,  dicendum  esse  id  temporis  quo  heres  possedit  ante 
existentem  condicionem  uel  restitutionem  rei  legatario  profi- 
cere.      testatoris  autem  semper  proderit  legatario,  si  legatum 

resumes  possession,  we  must  allow  that  he  gains  an  accession 
of  the  time  during  which  there  was  a  possession  on  sufferance '. 
8.  Hence  it  is  asked,  supposing  a  manumitted  slave,  who  has 
had  no  grant  oih\%  pecnlium,  holds  something  which  originates 
from  his  peci'lium;  and  thereupon  the  owner,  having  resumed 
possession,  wishes  to  avail  himself  of  the  accession,  can  he  do 
so?  And  it  has  been  decided  that  this  accession  must  not  be 
allowed,  inasmuch  as  it  was  held  secretly.  9.  It  has  been 
ruled  that  when  a  robber  is  in  possession,  and  the  article  is 
restored  to  me  by  order  of  a  judge,  the  accession  must  be 
allowed  to  me^  10.  We  must  further  take  notice  that  a  lega- 
tee is  allowed  accession  of  the  time  during  which  the  article  was 
in  the  possession  of  the  testator.  Let  us  consider  whether  the 
possession  of  the  heir  also  accrues  to  him :  I  think  that  whether 
the  bequest  was  absolute  or  upon  condition,  we  must  allow 
that  the  legatee  has  the  benefit  of  the  time  during  which  the 
heir  possessed  before  the  vesting  of  the  condition  or  the  de- 
livery of  the  article.  The  testator's  possession,  however,  will 
always  benefit  the  legatee,  if  there  really  was  a  legacy  or  Jidei- 


^  The  grantee  in  precario  has  the  quent  possession   of  his   own.     So 

legal  possession.     D.  43.  26.  4.   i.  say  Cujas,  Savigny  and  Schulting. 
Hence  the  grantor,   if  still   out  of  ^  The  preceding  paragraph  states 

possession,  cannot  tack:  but  when  the    general     rule     that    a    vitiosa 

he    resumes    possession,    being    an  possessio  cannot   be  counted    as    an 

aiidor,  he  can   tack    his    first    pes-  accession :  this  paragraph  states  an 

session,  the  possession  of  the  grantee  exception  to  the  rule.     See  also  the 

in  precario,  and  (if  needful)  a  subse-  last  paragraph  of  this  excerpt. 
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uere  fuit  uel  fideicommissum.  (ii.)  Sed  et  is  cui  res 
donata  est  accessione  utetur  ex  persona  eius  qui  donauit. 
(i2.)  Accessiones  in  eorum  persona  locum  habent  qui  habent 
propriam  possessionem :  ceterum  accessio  nemini  proficit, 
nisi  ei  qui  ipse  possedit.  (i3-)  Praeterea  ne  uitiosae  quidem 
possessioni  ulla  potest  accedere :  sed  nee  uitiosa  ei  quae 
uitiosa  non  est. 

14.  Paulus  libro  sexagensimo  octauo  ad  edictum.  Si 
seruus  uel  filius  familias  uendiderit,  dabitur  accessio  eius  quod 
penes  me  fuit,  scilicet  si  uolente  me  aut  de  peculio,  cuius 
liberam  peculii  administrationem  habuerunt,  uendiderunt. 
Tutore  quoque  uel  curatore  uendente  dabitur  accessio  eius 
temporis,  quo  pupillus  uel  furiosus  possedit. 

15.  Gaius  libro  uicensinio  sexto  ad  edictum  prouinciale. 
Rem  quae  nobis  subrepta  est  perinde  intellegimur  desinere 
possidere,  atque  earn  quae  ui  nobis  erepta  est.  sed  si  is  qui 
in  potestate  nostra  est  subripuerit,  quamdiu  apud  ipsum  sit 
res,  tamdiu  non  amittimus  possessionem,  quia  per  huiusmodi 

commissum.  ii.  So  too  any  one  to  whom  a  gift  has  been 
made  will  have  the  accession  derived  from  the  person  who 
gave.  12.  Accessions  are  allowed  to  persons  who  have  a 
possession  of  their  own  :  but  an  accession  benefits  no  one 
save  him  who  has  become  possessor  himself.  13.  Moreover, 
no  possession  can  accede  to  a  vicious  possession,  nor  can  a 
vicious  possession  accede  to  one  that  is  not  vicious. 

14.  Faiilus.  If  a  slave  ox  filuisfamilias  has  sold  anything, 
accession  will  be  granted  (to  the  purchaser)  of  the  time  during 
which'  the  thing  was  with  me^;  that  is,  if  they  sold  with  my 
consent,  or  from  z.  peculmm  of  which  they  had  the  uncontrolled 
management.  So  also  when  a  tutor  or  curator  sells,  accession 
will  be  allowed  of  the  time  during  which  the  ward  or  madman 
possessed. 

15.  Gaius.  We  are  considered  to  lose  possession  of  a 
thing  stolen  from  us,  just  as  we  lose  possession  of  one  that  has 
been  taken  from  us  by  violence  ^  But  if  any  one  under  our 
_potestas  hdiS  stolen  it,  we  do  not  lose  the  possession  so  long  as  it  is 

under  his  control,  because  possession  is  acquired  for  us  by  such 

^  Ejus,  sc.  temporis.  '  In  both  cases  we  lose  the  phy- 

^  "Penes  me  =  penes  patrem  vel       sical   power   of   dealing    with    tlie 
dominum."     Accursius.  thing. 
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personas  adquiritur  nobis  possessio.  et  haec  ratio  est,  quare 
uideamur  fugitiuum  possidere,  quod  is,  quemadmodum  aliarum 
rerum  possessionem  interuertere  non  potest,  ita  ne  suam  qui- 
dem  potest. 

16.  Ulpianus  libro  septuagensimo  tertio  ad  edictum. 
Quod  uxor  uiro  aut  uir  uxori  donauit  pro  possessore  possi- 
detur. 

17.  Idem  libro  septuagensimo  sexto  ad  edictum.  Si 
quis  ui  de  possessione  deiectus  sit,  perinde  haberi  debet  ac 
si  possideret,  cum  interdicto  de  ui  reciperandae  possessionis 
facultatem  habeat.      (i*)  Differentia  inter  dominium   et   pos- 

persons.  And  this  is  the  reason  why  we  are  feigned  to  possess 
a  runaway  slave,  because  he  can  no  more  alter  his  own  posses- 
sion than  he  can  alter  that  of  other  things'. 

16.  Ulpian,  What  a  wife  has  given  to  a  husband,  or  a 
husband  to  a  wife,  is  i^o'=,%&%?,q.^  pro  possessore^. 

17.  Ulpian.  If  any  one  has  been  forcibly  expelled  from  pos- 
session, he  ought  to  be  regarded  as  if  he  were  still  in  possession, 
for  he  has  the  power  of  recovering  his  possession  by  means  of 
the  i7iterdictiim  de  vi^.     i.  The  difference  between  ownership 


^  See  D.  41.  2.  40. /r. :  D.41.  3.  therefore   the   ejected    person   does 

33.  -6.  not   possess  :    but  he   can    recover 

"  This  passage  seems  at  first  sight  possession  by  the  interdictimi  de  vi ; 

to  contradict  D.  24.  1.  46:  "inter  hence,  practically,  he   may  be   re- 

virum   et   uxorem   nee  possessionis  garded   as   a   possessor,   or   as   the 

uUa   donatio    est."     But   in  reality  gloss   pilts   it  :    "  non   dicitur    quis 

the  passages  support  one  another ;  perdidisse  illud  ad  quod  recuperan- 

for,  as  Savigny  points  out,  in  D.  24.  dum  habet  actionem."     He  has  not 

I.   46  it  is  the  gift  that  is  denied,  lost   it    finally,    though    for  a    time 

not  the  possession.      One  abandons  deprived  of  it.     Savigny  thinks  the 

possession,  the  other  takes  it  ;   but  excerpt  refers  to  the  special  rule  that 

the  possession  of  the  latter  is  only  the    dcjiciens    cannot    employ    the 

pro  possessore,  not  pro  donato.     The  inteidictiint    uti  possidetis    against 

wife  has  a  right  to  interdicts,  as  \Ve  the  dejectics,  the  exception  available 

see  from  D.  43.  16.  i.  10  "denique  to   the   latter  being   leased   on   the 

et  si  maritus   uxori  donavit,  eaque  fiction  of  a  continuing  possession : 

dejecta  sit,    poterit   interdicto    uti  ;  or,  he  says,  it  may  refer  to  the  fact 

non  tamen  si  colonus."     So  also  in  that /lereditatis petitio  wiW  lie  against 

D.    41.    6.    I.    2   the  wife    is  said  the  dejectus,  though  out  of  posses- 

"possidere;"  and  yet  she  is  denied  sion  ;  or  to  the  fact  that  he  has  not, 

usucapion.       Possidere    pro    posses-  though   out  of  possession,    to   give 

j-o^^=  possidere  absque  titulo.  bail.     The  present  excerpt  is  from 

^  See  note  on  3.  5  above.     The  Ulpian's  76th  book  ad  edictum,  and 

intruder     undoubtedly     possesses  :  references  to  bail  in  land-suits  are 
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sessionem  haec  est,  quod  dominium  nihilo  minus  eius  manet 
qui  dominus  esse  non  uult,  possessio  autem  recedit,  ut  quisque 
constituit  nolle  possidere.  si  quis  igitur  ea  mente  possessionem 
tradidit,  ut  postea  ei  restituatur,  desinit  possidere. 

18,  Celsus  libro  uicensimo  tertio  digestorum.  Quod 
meo  nomine  possideo,  possum  alieno  nomine  possidere :  nee 
enim  muto  mihi  causam  possessionis,  sed  desino  possidere 
et  alium  possessorem  ministerio  meo  facio,  nee  idem  est 
possidere  et  alieno  nomine  possidere  :  nam  possidet  cuius 
nomine  possidetur,  procurator  alienae  possessioni  praestat  mi- 
nisterium.  (i.)  Si  furioso,  quern  suae  mentis  esse  existimas,  eo 
quod  forte  in  conspectu  inumbratae  quietis  fuit  constitutus, 
rem  tradideris,  licet  ille  non  erit  adeptus  possessionem,  tu  pos- 
sidere desinis :  sufficit  quippe  dimittere  possessionem,  etiamsi 
non  transferas.  illud  enim  ridiculum  est  dicere,  quod  non 
aliter  uult  quis  dimittere,  quam  si  transferat :  immo  uult  di- 
mittere, quia  existimat  se  transferre,     (2.)  Si  uenditorem  quod 

and  possession  is  this,  that  ownership  remains  in  a  man  even 
though  he  does  not  wish  to  be  owner;  but  possession  is  lost  as 
soon  as  any  one  resolves  that  he  does  not  wish  to  possess.  If 
any  one,  therefore,  delivers  up  possession  with  the  intent  of  its 
afterwards  being  restored  to  him,  he  ceases  to  possess. 

18.  Celsus.  What  I  possess  on  my  own  account  I  am 
able  to  possess  on  the  account  of  another;  for  I  do  not  change 
for  myself  my  title  to  possession,  but  I  cease  to  possess,  and 
make  another  possessor  by  my  instrumentality.  For  to  possess 
and  to  possess  on  account  of  another  are  not  the  same  thing : 
for  that  one  possesses  on  whose  account  the  possession  is, 
whilst  the  agent  is  but  an  instrument  for  the  possession  of 
another,  i.  If  you  deliver  anything  to  a  madman  whom  you 
think  to  be  sane,  because,  perhaps,  when  you  saw  him  he  was 
in  a  condition  of  deceptive  quiet;  although  he  will  not  have 
acquired  possession,  yet  you  cease  to  possess.  In  fact  it  is 
enough  to  abandon  possession,  even  without  transferring  it. 
For  it  is  ridiculous  to  say  that  a  man  cannot  wish  to  abandon, 
unless  he  also  transfers ;  nay  rather,  he  wishes  to  abandon,  be- 
cause he  thinks  he  is  transferring.    2.  If  I  have  directed  a  vendor 

contained  in  D.  2.  8.    11    and    12,      books  of  the  same  work, 
which  come  from  the  75th  and  77th 
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emerim  deponere  in  mea  domo  iusserim,  possidere  me  certum 
est,  quamquam  id  nemo  dum  attigerit :  aut  si  uicinum  mihi 
fundum  mercato  uenditor  in  mea  turre  demonstret  uacuamque 
se  possessionem  tradere  dicat,  non  minus  possidere  coepi, 
quam  si  pedem  finibus  intulissem.  (3.)  Si,  dum  in  alia  parte 
fundi  sum,  alius  quis  clam  animo  possessoris  intrauerit,  non 
desisse  ilico  possidere  existimandus  sum,  facile  expulsurus 
finibus  simul  sciero.  (4.)  Rursus  si  cum  magna  ui  ingressus 
est  exercitus,  earn  tantummodo  partem  quam  intrauerit  ob- 
tinet. 

19.     Marcellus  libro  septimo  decimo  digestorum.      Qui 
bona  fide  alienum  fundum  emit,  eundem  a  domino  conduxit : 

to  deposit  in  my  house  what  I  have  bought,  it  is  certain  that 
I  possess,  even  though  no  one  has  hitherto  touched  the  thing': 
or  if  a  vendor  points  out  to  me  from  my  tower  a  neighbouring 
field  which  is  for  sale,  and  states  that  he  delivers  to  me  the 
vacant  possession^,  1  begin  to  possess  no  less  than  if  I  had  set 
my  foot  within  the  boundaries.  3.  If,  whilst  I  am  in  a  dif- 
ferent part  of  my  field,  some  other  person  enters  secretly  with 
intent  to  possess,  I  must  not  be  considered  to  have  lost  the 
possession  at  once,  if  I  could  with  ease  expel  him  from  the 
boundaries  so  soon  as  I  knew^  4.  On  the  other  hand  when 
an  army  has  entered  with  great  violence,  it  only  occupies  that 
part  on  which  it  has  entered. 

19.     Afarcdliis.     He  who   had   bought  in  good  fiiith  the 
field  of  another,  hired  the  same  from  the  owner;  I  ask  whether 


^  Savigny  evidently  considers  ne-  himself  and  makes  over  the  posses- 

mo  to  imply  "neither  the  purchaser  sion  to  me. 

nor  his  servants."  Schulting,  how-  ^  Savigny  does  not  think  the 
ever,  considers  nemo  to  mean  presence  of"  the  owner  in  another 
"neither  the  vendor  nor  the  pur-  part  of  the  field  is  material,  but  that 
chaser;"  for  he  points  out  that  de-  it  is  only  mentioned  to  indicate 
livery  at  the  purchaser's  house  is  more  pointedly  the  ability  of  the 
not  an  essential  part  of  the  contract  owner  to  eject  the  possessor.  The 
of  sale,  but  must  be  undertaken  in  existence  of  this  ability  is  sufficient 
consequence  of  a  special  mandate.  to  prevent  a  clandestine  possession 
The  mandate  therefore  works  a  coti-  of  land  being  obtained.  But  it  is 
siiii(tiinipossessoriu)ii,s.n<{\.\\cvendov  different  when  the  intruder  is  able 
at  once,  qiiaiiiqiiam  nemo  ditm  atti-  to  resist  our  re-entry:  then  posses- 
gerit,  has  custody  only,  the  posses-  sion  is  lost,  and  yet  only  the  posses- 
sion being  in  the  purchaser.  sion  of  the  part  actually  occupied, 

2  Sc.  that  he  vacates  possession  as  the  next  paragraph  states. 
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quaero  utrum  desinat  possidere  an  non.  respond! :  in  promptu 
est,  ut  possidere  desierit.  (i.)  Quod  scriptum  est  apud  ueteres 
neminem  sibi  causam  possessionis  posse  mutare,  credibile  est 
de  eo  cogitatum,  qui  et  corpore  et  animo  possessioni  incum- 
bens  hoc  solum  statuit,  ut  alia  ex  causa  id  possideret,  non  si 
quis  dimissa  possessione  prima  eiusdem  rei  denuo  ex  alia  causa 
possessionem  nancisci  uelit. 

20.  Idem  libro  nono  decimo  digestorum.  Si  quis  rem, 
quam  utendam  dederat,  uendiderit  emptorique  tradi  iusserit, 
nee  ille  tradiderit,  alias  uidebitur  possessione  dominum  in- 
teruertisse,  alias  contra,  nam  nee  tunc  quidem  semper  do- 
minus  amittit  possessionem,  cum  reposcenti  ei  commodatum 
non  redditur :  quid  enim  si  alia  quaepiam  fuit  iusta  et  ratio- 
nabilis  causa  non  reddendi,  non  utique  ut  possessionem  eius 
interuerteret  ? 

21.  Iavolenus  libro  septimo  ex  Cassio.     Interdum  eius 

he  ceases  to  possess  or  not.  I  replied  it  is  obvious  that  he 
ceased  to  possess,  i.  The  rule  laid  down  by  the  ancients, 
"that  no  one  can  change  for  himselP  his  title  of  possession," 
is  to  be  understood  to  refer  to  a  man  who  already  holds 
possession  both  physically  and  in  intention,  and  merely  has 
determined  to  possess  the  thing  on  a  new  title,  and  not  to  the 
case  where  some  one  has  parted  with  his  original  possession, 
and  is  desirous  to  obtain  a  fresh  possession  of  the  same  thing 
on  a  new  title. 

20.  Marcelhis.  If  a  person  has  sold  a  thing  which  he  had 
granted  out  for  use,  and  has  directed  the  usuary  to  deliver  it  to 
the  buyer,  and  the  usuary  has  not  delivered  it;  in  some  cases 
he  will  be  considered  to  have  ousted  the  owner  from  possession, 
in  some  cases  not.  For  not  even  in  the  following  instance 
does  an  owner  always  lose  possession,  viz.  when  a  specific  loan 
is  not  returned  to  him  on  his  demand;  for  what  say  you,  if 
there  was  some  other  just  and  reasonable  cause  for  not  return- 
ing it,  and  not  in  fact  the  borrower's  intent  to  appropriate  its 
possession? 

21.  Javolejius.  Sometimes  we  are  able  to  deHver  to  another 


^  Sibi,  sc.  without  the  co-opera-       note  on  3.  i()  above, 
lion    of    any    other    person.       See 
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possessionem,  cuius  ipsi  non  habemus,  alii  tradere  possumus, 
ueluti  cum  is  qui  pro  herede  rem  possidebat,  antequam 
dominus  fieret,  precario  ab  herede  eam  rogauit.  (i.)  Quod  ex 
naufragio  expulsum  est  usucapi  non  potest,  quoniam  non 
est  in  derelicto,  sed  in  deperdito.  (2.)  Idem  iuris  esse  exis- 
timo  in  his  rebus  quae  iactae  sunt :  quoniam  non  potest  uideri 
id  pro  derelicto  habitum  quod  salutis  causa  interim  dimissum 
est.  (3.)  Qui  alienam  rem  precario  rogauit,  si  eandem  a 
domino  conduxit,  possessio  ad  dominum  reuertitur. 

22.  Idem  libro  tertio  decimo  ex  Cassio.  Non  uidetur 
possessionem  adeptus  is  qui  ita  nactus  est,  ut  eam  retinere 
non  possit. 

person  the  possession  of  that  which  we  do  not  ourselves  possess, 
as,  for  example,  when  a  person  who  possessed  pro  herede  has, 
before  becoming  owner,  requested  the  (true)  heir  to  let  him  have 
it  on  sufferance  \  i.  A  thing  cast  upon  the  waves  by  shipwreck 
cannot  be  gained  by  usucapion,  since  it  is  not  abandoned,  but 
lost^  2.  The  same  I  think  to  be  the  rule  with  goods  thrown 
overboard,  for  a  thing  cannot  be  considered  abandoned,  when 
for  safety's  sake  it  is  temporarily  parted  with.  3.  When  a  man 
has  asked  to  have  another's  property  on  sufferance,  if  he  hires 
the  same  from  the  owner,  the  possession  returns  to  the  owner^ 
22.  Javolenus.  A  man  is  not  considered  to  have  obtained 
possession  when  he  has  acquired  it  in  such  manner  that  he 
cannot  retain  it*. 

^  This    is    not    the    creation   of  cording  to  the  words,  in  a  particular 

possession,    but    a    change   of  the  sense,    for  that   which   we   cannot 

causa  possessionis.     Tlie  possessor,  retain,    we    must    at    the    moment 

conjointly  with  the  heir,  though  not  actually  have.'"     The  passage,  as  he 

alone,  can  make  such  change.  explains   it,    has   reference   to  usu- 

^  It    does    not    follow    that    the  capion-possession.     No  usucapion  of 

finder  is  without  the  protection  of  a  thing  stolen  or  taken  by  violence 

interdicts.     In  fact  he  has  possessio,  is  possible,   whether  it  be  held  by 

hut  not  possessio  ad  tisucapio)te?)i.  the  wrong-doer  himself,  who  is   in 

^  The  rogans  in  a  precariutn  is,  mala  fide,  or  by  his  transferee,  who 
as  a  rule,  in  possession,  though  by  is  wanting  in  justa  causa.  The  in- 
special  agreement  it  may  be  arranged  capacity  is  only  removed  when  the 
otherwise.  The  hiring  in  the  present  article  returns  into  the  possession  of 
case  is  from  a  non-owner,  but  when  a  the  true  owner,  and  not  even  then, 
lease  is  subsequently  taken  from  the  if  his  possession  is  recovered  by 
true  owner  a  Constitutiim  Possesso-  force,  or  on  precarium.  D.  41.  3. 
riitm  arises.  See  1.  19  above:  also  4.  it  and  26.  To  this  exception  the 
I.  18.  pr.  excerpt   refers.     Savigny,   07i   Pass. 

*  "The   »on   vidctur"  says    Sa-  Bk.  il.  §  30. 
vigny,  "can  only  be  true,  even  ac- 
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23.  Idem  libro  primo  epistularum.  Cum  heredes  insti- 
tuti  sumus,  adita  hereditate  omnia  quidem  iura  ad  nos  trans- 
eunt,  possessio  tamen  nisi  naturaliter  comprehensa  ad  nos  non 
pertinet.  (i.)  In  his  qui  in  hostium  potestatem  peruenerunt 
in  retinendo  iura  rerum  suarum  singulare  ius  est :  corporaliter 
tamen  possessionem  amittunt :  neque  enim  possunt  uideri 
aliquid  possidere,  cum  ipsi  ab  alio  possideantur :  sequitur 
ergo,  ut  reuersis  his  noua  possessione  opus  sit,  etiamsi  nemo 
medio  tempore  res  eorum  possederit.  (2.)  Item  quaero,  si 
uinxero  liberum  hominem  ita  ut  eum  possideam,  an  omnia 
(juae  is  possidebat  ego  possideam  per  ilium,  respondit :  si 
uinxeris  hominem  liberum,  eum  te  possidere  non  puto  :  quod 
cum  ita  se  habeat,  multo  minus  per  ilium  res  eius  a  te  possi- 
debuntur :  neque  enim  rerum  natura  recipit,  ut  per  eum  ali- 
(juid  possidere  possimus,  quem  ciuilitcr  in  mea  potestate  non 
habeo. 

23.  Javolcmis.  When  we  have  been  instituted  heirs,  all 
rights  pass  to  us  at  our  entry  on  the  inheritance,  but  possession 
does  not  belong  to  us  unless  it  is  physically  taken,  i.  With 
regard  to  persons  who  have  fallen  into  the  power  of  the  enemy, 
there  is  a  special  rule  of  law  concerning  their  retention  of 
rights  over  their  property:  but  physically  they  lose  possession; 
for  they  cannot  be  considered  to  possess  anything,  when  even 
they  themselves  are  possessed  by  another.  It  follows,  therefore, 
that  when  they  return  they  stand  in  need  of  a  new  possession, 
even  though  no  one  has  possessed  their  property  in  the  mean- 
time. 2.  I  also  ask,  supposing  I  have  put  a  free  man  in  bonds, 
in  such  wise  that  I  possess  him,  shall  I  through  him  possess 
all  that  he  possesses?  It  was  answered;  if  you  have  put  a  free- 
man in  bonds,  I  do  not  think  that  you  possess  him ;  and  this 
being  so,  much  less  will  his  goods  be  possessed  by  you  through 
him:  for  it  is  unnatural  that  I  should  be  able  to  possess  anything 
by  means  of  a  person  whom  I  have  not  legally  under  my 
potesias''. 


^  If  a  thing  is  extra  conimerciiim,  refused  to  us.     We  see  from  41.2. 
and  we  know  it  to  be  so,  we  may  i.  6  that  we  can  have  civil  posses- 
have  detention,  but  we  cannot  have  sion  of  a  free  man,  if  we  believe  him 
civil  possession  of  either  kind,   for  to  be  a  slave, 
both   usucapion  and   interdicts  are 
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24.  Idem  libro  quarto  decimo  epistiilarum.  Quod  seruus 
tuus  ignorante  te  ui  possidet,  id  tu  non  possides,  quoniam  is 
qui  in  tua  potestate  est  ignoranti  tibi  non  corporalem  posses- 
sionem sed  iustam  potest  adquirere  :  sicut  id  quod  ex  peculio 
ad  eum  peruenerit  possidet.  nam  tum  per  seruum  dominus 
quoque  possidere  dicitur,  summa  scilicet  cum  ratione,  quia, 
quod  ex  iusta  causa  corporaliter  a  seruo  tenetur  id  in  peculio 
serui  est,  et  peculium,  quod  seruus  ciuiliter  quidem  possidere 
non  posset,  sed  naturaliter  tenet,  dominus  creditur  possidere. 
quod  uero  ex  maleficiis  adprehenditur,  id  ad  domini  posses- 
sionem ideo  non  pertinet,  quia  nee  peculii  causam  adpre- 
hendit. 

25.  PoMPONius  libro  uicensimo  tertio  ad  Quintum  Mu- 
cium.  Si  id  quod  possidemus  ita  perdiderimus,  ut  ignoremus 
ubi  sit,  desinimus  possidere.      (i.)  Et  per  colonos  et  inqui- 

24.  Javolenus.  Whatsoever  your  slave  possesses'  by  vio- 
lence without  your  knowledge,  that  thing  you  do  not  possess^; 
for  a  person  who  is  under  your  potestas  acquires  for  you  with- 
out your  knowledge  not  physical  possession,  but  legal  posses- 
sion; he  possesses,  for  instance^,  that  which  accrues  to  him 
from  his  peculhim.  For  in  such  case  by  the  slave's  instrumen- 
tality the  master  also  is  said  to  possess,  and  with  very  good 
reason,  because  anything  which  is  physically  possessed  by  the 
slave  on  lawful  title  is  part  of  the  slave's  peculhim;  and  the 
pecuUuvi,  which  the  slave  cannot  possess  civilly,  but  holds 
naturally,  the  master  is  considered  to  possess.  But  if  anything 
is  brought  into  his  custody  by  his  delicts,  this  does  not  fall 
into  his  master's  possession,  because  it  has  not  the  character 
oi  peculium''. 

25.  Pomponius.  If  we  so  lose  a  thing  which  we  possess 
that  we  are  ignorant  where  it  is,  we  cease  to  possess  it.  i.  We 
possess  even  by  the  means  of  tenants  of  land  or  houses  or 


^  Sc.  possesses  naturally,  detains,  the  slave  holds  by  permission  of  his 

has  in  his  custody.  master,  who  must  not  be  presumed 

-  Sc.  either  naturally  or  civilly.  to  have  given  him  authority  to  ac- 

^  Naturally  or  physically  for  him-  quire  possession  or  property  by  un- 

self,  but  civilly  for  you.  lawful  means.    Hence,  as  a  master 

*  "  Non  pertinet  ad  causam  pecu-  only    acquires    without    knowledge 

lii,"  is  Pothier's  annotation;  and  he  pecitlii  causa,  there  is  in  this  case  no 

adds   that  peculium   denotes  what  acquisition. 

W.  1 
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linos  aut  seruos  nostros  possidemus :  et  si  moriantur  aut 
furere  incipiant  aut  alii  locent,  intellegimur  nos  retinere 
possessionem,  nee  inter  colonum  et  seruum  nostrum,  per 
cjuem  possessionem  retinemus,  quicquam  interest.  (2.)  Quod 
autem  solo  animo  possidemus  quaeritur,  utrumne  usque  eo 
possideamus,  donee  alius  corpore  ingressus  sit,  ut  potior  sit 
illius  corporalis  possessio,  an  uero  (quod  quasi  magis  probatur) 
usque  eo  possideamus,  donee  reuertentes  nos  aliquis  repellat, 
aut  nos  ita  animo  desinamus  possidere,  quod  suspicemur 
repelli  nos  posse  ab  eo  qui  ingressus  sit  in  possessionem  :  et 
uidetur  utilius  esse. 

26.     Idem   libro  uicensimo  sexto  ad   Quintum   Mucium. 
Locus  certus  ex  fundo  et  possideri  et  per  longam  possessionem 

through  our  slaves;  and  if  they  die,  or  turn  mad,  or  let  to 
another  person,  we  are  considered  to  retain  possession'.  And 
there  is  no  difference  at  all  between  a  tenant  and  a  slave  of 
ours,  through  whom  we  retain  possession.  2.  But  with  regard 
to  what  we  possess  by  mere  intention^,  it  is  questioned  whether 
we  possess  until  some  other  person  makes  entry  physically,  so 
that  his  physical  possession  overrides  our  possession,  or 
whether  (and  this  is  the  view  generally  approved)  we  possess 
until  some  one  keeps  us'^  out  upon  our  return,  or  until  we 
cease  to  possess  in  intention,  because  of  our  feeling  of  sus- 
picion that  our  entry  could  be  prevented  by  him  who  has 
entered  into  possession:  and  this  seems  the  fairer  rule^. 

26.     Poinponius.     A  definite  plot  out  of  a  field  may  both 
be  possessed  and  acquired  by  long  possession,  and  so  may 

^  "The  same  relation,"    i.e.  re-  tenant  may  demand,    by  virtue    of 

tention   of    possession    by   the    do-  the  contract,  that  the  owner  should 

minus,   "arises  out  of  contracts  of  bear  him  harmless,   or   make  over 

demise,    for  in   the   nature  of  this  to  him  his  interdicts."     Savigny  on 

contract  also  no  ground   exists    for  Foss.,  Bk.  II.  §  25. 
considering  the  possession  alienated.  "  This  passage  refers  only  to  land, 

For  as  respects  usucapion,  this  con-  as  the  words  iitgirssits,  revertcntcs, 

tract  can  have  no  operation  upon  it  &c.  show.     The  rule  as  to  moveables 

whatever ;   but  on  the  score  of  in-  was  different. 

terdicts  also  it  is  wholly  unnecessary  *  The  Liber  Florentinus  reads  non 

to  ascribe  possession  to  the  tenant.  instead  of  nos:  but  this  reading  does 

For  the  contract  itself  protects  the  not  alter  the  sense,  for  the  transla- 

tenant  against  wrongful  act  on  the  tion  then  is  "we  possess  so  long  as 

part  of  the  owner,  and  if  the  pos-  no  one  opposes  our  entry  upon  our 

session  is  disturbed  by  a  third  party,  return  :"  i.e.  until  some  one  does, 
the  interdicts  of  the  owner  are  suf-  ■*  See  41.  2.  6.  i  and  notes  there- 

ficient ;  as,   even   in  tliis  case,   the  upon. 
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capi  potest  et  certa  pars  pro  indiuiso,  quae  introducitur  uel 
ex  emptione  uel  ex  donatione  uel  qualibet  alia  ex  causa,  in- 
certa  autem  pars  nee  tradi  nee  capi  potest,  ueluti  si  ita  tibi 
tradam  :  '  quidquid  mei  iuris  in  eo  fundo  est : '  nam  qui  ignorat, 
nee  tradere  nee  accipere  id,  quod  incertum  est,  potest. 

27.  Proculus  libro  ciuinto  epistularum.  Si  is  qui  animo 
possessionem  saltus  retineret  furere  coepisset,  non  potest,  dum 
fureret,  eius  saltus  possessionem  amittere,  quia  furiosus  non 
potest  desinere  animo  possidere. 

28.  Tertullianus  libro  primo  quaestionum.  Si  aliquam 
rem  possideam  et  eandem  postea  conducam,  an  amittam 
possessionem  ?  multum  refert  in  his  quid  agatur  :  primum 
enim  refert,  utrum  sciam  me  possidere  an  ignorem  :  et  utrum 
quasi  non  meam  rem  conducam  an  quasi  meam  :  et  sciens 

a  defined  though  undivided  portion;  and  this  is  the  case 
upon  sale,  or  gift  or  any  other  title.  But  an  undefined  portion 
can  neither  be  delivered  nor  acquired  by  usucapion,  as  for 
example,  when  I  deliver  to  you  in  these  terms,  "whatever  be 
my  interest  in  such  a  field:"  for  he  who  is  without  knowledge 
can  neither  deliver  nor  accept  a  thing  undefined'. 

27.  Proculus.  If  a  man  who  is  holding  possession  of  a 
pasture  by  mere  intention  becomes  mad,  he  cannot,  whilst  his 
madness  continues,  lose  possession  of  that  pasture,  because  a 
madman  cannot  cease  to  possess  by  intention^ 

28.  TcrtuUimi.  If  I  possess  anything  and  subsequently 
hire  it,  shall  I  lose  possession?  In  such  questions  the  con- 
duct of  the  parties  is  very  important:  for  in  the  first  place  it  is 
material  whether  I  know  or  do  not  know^  that  I  am  in  posses- 
sion; and  again  whether  I  hire  the  thing  under  the  impression 
that  it  is  not  my  own*,  or  that  it  is  my  own^;  also  whether,  if  I 

^  See  Introd.  p.  xxiv.,  for  the  rules  violent  possession  is  mere  detention, 

as  to  possession  of  part  of  a  subject.  till  the  former  possessor  is  conscious 

^  A  madman  is   not  capable  of  of  the  intrusion  and  cannot  or  dare 

forming  an  intention ;    but  loss  of  not    re-enter.     A   madman    clearly 

possession  is  not  founded  on  mere  cannot  even  be  conscious  of  an  in- 

want  of  intention  to  hold,   but  re-  trusion. 

quires   an    actual    intention   not    to  ^  I  might  possess  without  know- 
hold.    This  is  the  case  as  to  a  move-  ing,  if  my  slave  acquired  the  posses- 
able,  only  when  no  one  else  takes  s\on  ex  pectiliai-i  causa. 
it  into  possession;  but  it  is  the  rule  *  "Tunc     error    non     nocebit." 
as  to  land,  even  when  another  per-  Schulting. 

son  occupies  it  by  violence,  for  we  "  In  this  case  the  hiring  is  void, 

see   in  3.   7:    25.  2:  46,   &c.,  that  See  D.  50.  17.45./;-. 
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meam  esse,  utrum  quasi  proprietatis  respectu  an  possessionis 
tantum.  nam  et  si  rem  meam  tu  possideas  et  ego  emam 
a  te  possessionem  eius  rei  uel  stipuler,  utilis  erit  et  emptio 
et  stipulatio,  et  sequitur,  ut  et  precarium  et  conductio  uakaiit, 
si  specialiter  possessionis  solius  conducendae  uel  precario  ro- 
gandae  animus  interueniat. 

29.  Ulpianus  libro  trigensimo  ad  Sabinum.  Possessio- 
nem pupillum  sine  tutoris  auctoritate  amittere  posse  constat, 
non  ut  animo,  sed  ut  corpore  desinat  possidere  :  quod  est 
enim  facti  potest  amittere.  alia  causa  est,  si  forte  animo 
possessionem  uelit  amittere  :  hoc  enim  non  potest. 

know  that  it  is  my  own,  I  hire  with  reference  to  the  property, 
or  merely  with  reference  to  the  (physical)  possession\  For  if 
you  (physically)  possess  my  property,  and  1  purchase  from  you 
or  stipulate  for  the  (physical)  possession  thereof,  the  purchase 
and  stipulation  will  be  valid,  and  it  follows  that  a  precarium 
also  or  a  hiring  (of  my  own  property)  stands  good",  if  there  be 
an  express  intention  of  hiring  or  holding  on  sufterance  the 
(physical)  possession  only. 

29.  Ulpian.  It  is  clear  that  a  pupil^  can  lose  possession 
without  the  authorization  of  his  guardian,  not  that  he  can  cease 
to  possess  by  intention,  but  by  physical  fact:  for  that  which  is 
a  matter  of  fact  he  can  lose.  The  case  is  different,  supposing 
that  he  wishes  to  lose  possession  by  mere  intention :  for  this  he 
cannot  bring  about. 

^  In   cases  of  hiring  the   locator  been  lost  from  the  MSS.  Mommsen 

retains     the     juridical     possession,  suggests,    "  meae    rei    utiliter    fiant 

though  of  course  he  pafts  with  the  ubi,"   Pothier,    "valeant   si."     The 

detention,    or   physical    possession.  latter  has  been  introduced  into  the 

He    cannot    therefore    hire    "with  text,  but  clearly  both  give  an  identi- 

reference    to    property,"     for    that  cal  sense. 

would  be  a  hiring  of  the  juridical  ^  The  pupil  cannot  merely  aban- 

possession,  from  which  he  has  never  don  possession,  for  he  is  supposed  to 

parted :    but    it    might    very    well  be  incapable  of  intention ;    but  he 

happen   that   it  was   convenient  to  can  lose  possession,  when  another 

him    to   have    the    detention    back  person    either  with    his    consent  or 

again,    and   he  may  become  a  sub-  witliout  it  makes  prehension.    This, 

tenant  of  this;  for  his  lessee  has  it,  however,   is  a  rule   only  applicable 

and  what  the  lessee  has  he  can  sub-  to  loss  of  possession  of  moveables : 

let,  even  though  there  be  a  cove-  he  cannot   lose  possession  of  land, 

nant   against   sub-letting,    for  such  for  he  is  not  supposed  to  be  capable 

covenant  is  clearly  waived  when  the  of  consent  to  the  loss,  and  as  we  have 

original  lessor  himself  proposes  to  already  seen  (_:^.  7  :  ■25.  2  :  46)  there  is 

become  tlie  sub-tenant.  no  loss  of  possession  of  land  without 

^  It  is  clear  that  some  words  have  consciousness. 


30.  4]         Dc   adqiiirenda   vel  aniittenda  possessione. 
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30.  Paulus  libro  quinto  decimo  ad  Sabinum.  Qui  uni- 
uersas  aedes  possedit,  singulas  res,  quae  in  aedificio  sunt,  non 
uidetur  possedisse.  idem  dici  debet  et  de  naue  et  de  armario. 
(i.)  Possessionem  amittimus  multis  modis,  ueluti  si  mortuum 
in  eum  locum  intulimus  quem  possidebamus :  namque  locum 
religiosum  aut  sacrum  non  possumus  possidere,  etsi  contem- 
namus  religionem  et  pro  priuato  eum  teneamus,  sicut  hominem 
liberum.  (2.)  Item  cum  praetor  idcirco  in  possessionem  rei 
iussit,  quod  damni  infecti  non  promittebatur,  possessionem 
inuitum  dominum  amittere  Labeo  ait.  (3.)  Item  quod  mari 
aut  flumine  occupatum  sit,  possidere  nos  desinimus,  aut  si  is 
qui  possidet  in  alterius  potestatem  peruenit.  (4.)  Item  quod 
mobile  est  multis  modis  desinimus  possidere :  si  aut  nolimus, 


30.  Pauhis.  He  who  possesses  a  house  in  entirety,  is  not 
considered  to  possess  the  separate  articles  which  are  in  the 
house'.  The  same  ought  also  to  be  said  with  regard  to  a  ship 
or  a  chest,  i.  We  lose  possession  in  many  ways,  for  instance, 
ii"  we  have  buried  a  dead  body  in  a  place  which  we  used  to 
possess:  for  we  cannot  possess  land  that  is  religiosus  or  sacer^, 
even  though  we  despise  religion  and  detain  it  as  private  pro- 
perty, just  as  we  might  detain  a  free  man.  2.  Likewise,  when 
the  Praetor  has  directed  that  possession  shall  be  taken  of 
something,  because  guarantee  against  anticipated  damage  has 
not  been  provided,  Labeo  says  that  the  owner  loses  possession 
without  his  consent^  3.  We  also  cease  to  possess  what  has 
been  occupied  by  the  sea  or  a  river;  or  when  the  possessor 
passes  under  the  potestas  of  another  person.  4.  Likewise,  we 
cease  to  possess  a  moveable  in  many  ways;   if  we  either  are 


^  A  landlord,  for  example,  pos- 
sesses (juridically)  a  house  which  he 
has  let,  but  he  certainly  does  not 
possess  the  property  of  the  tenant 
which  is  stored  in  it. 

-  We  cannot  possess  it  juridically; 
though  we  may,  of  course,  detain  it, 
just  as  we  might  detain  a  free  man, 
knowing  him  to  be  free.  See  23.  2 
above. 

■*  Labeo  must  be  speaking  of  the 
mis  si 0  ex  secundo  dccreto,  \\\\\c\\  gave 


to  the  possessor  the  right  to  usu- 
capion, and  I  suppose  to  possessory 
interdicts  also  ;  though  I  would  not 
insist  on  the  latter  point,  for  he 
might  possibly  have  the  interdict 
"  ne  vis  fiat  ei  qui  in  possessionem 
missus  est "  by  virtue  of  his  second 
Diissio,  just  as  we  know  that  he  had 
it  by  virtue  of  his  first  (see  D.  43.  4). 
The  first  tnissio  gave  mere  deten- 
tion. 
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aut  seruum  puta  manumittamus,  item  si  quod  possidebam 
in  aliam  speciem  translatum  sit,  ueluti  uestimentum  ex  lana 
factum.  (5.)  Quod  per  colonum  possideo  heres  meus  nisi 
ipse  nactus  possessionem  non  poterit  possidere  :  retinere  enim 
animo  possessionem  possumus,  apisci  non  possumus.  sed 
quod  pro  emptore  possideo  per  colonum  etiam,  usucapiet 
etiam  heres  meus.  (6.)  Si  ego  tibi  commodauero,  tu  Titio, 
qui  putet  tuum  esse,  nihilo  minus  ego  id  possidebo.  et  idem 
erit,  si  colonus  meus  fundum  locauerit,  aut  is  apud  quem 
deposueram  apud  alium  rursus  deposuerit.  et  id  quamlibet 
per  plurium  personam  factum  obseruandum  ita  erit. 

31.  PoMPONiUS  libro  trigensimo  secundo  ad  Sabinum. 
Si  colonus  non  deserendae  possessionis  causa  exisset  de  fundo 
et  eo  redisset,  eundem  locatorem  possidere  placet. 

unwilling  (to  possess  it  longer),  or  if,  for  instance,  we  manumit 
a  slave,  or  if  what  I  used  to  possess  has  been  converted  into 
another  form,  as,  for  example,  when  a  garment  is  made  out 
of  wool.  5.  What  I  possess  through  the  agency  of  a  tenant 
my  heir  cannot  possess,  unless  he  has  personally  taken  pos- 
session': for  we  are  able  to  continue  possession  by  mere  in- 
tention, but  cannot  acquire  it.  But  what  I  possess  on  title  of 
purchase-  by  the  mere  agency  of  my  tenant,  this  my  heir''  can 
make  his  property  by  usucapion.  6.  When  I  lend  something 
to  you,  and  you  again  lend  it  to  Titius,  who  imagines  it  to  be 
yours,  I  still  possess  it.  And  the  rule  will  be  the  same,  if  my 
tenant  sublets  the  land,  or  if  a  man  with  whom  I  have  de- 
posited something  deposits  it  again  with  another.  And  this 
principle  must  in  like  manner  be  applied,  though  the  transfer 
be  through  as  many  persons  as  you  please. 

31.  Pompo7iius.  If  a  tenant  departed  from  the  land  with- 
out intention  of  abandoning  possession*,  and  returned  to  it,  it 
is  ruled  that  the  lessor  continues  to  possess. 


1  Per  colonum  is  only  given  as  an  had  acted  as  possessor  by  visiting 

example ;  it  is  equally  true  that  my  the  land,  taking  rent,  &c. 
heir  does  not  possess  what  I  myself  "  "  Vel  quovis  alio  justo  titulo," 

personally  possessed,  and  which  at  Pothier. 

my  death  remains  vacant.     Cicero  ^  The  heir  must,   however,   first 

in  pro  Caccma  32  states  that  the  heir  obtain    physical    control    over   the 

is  possessor  through  the  tenant;  but  thing:  then,  he  may  tack  on  to  his 

he  evidently  knew  he  was  asserting  own  time  of  possession  mine  or  my 

what  was    untrue    in    law,  for    he  tenant's  to  complete  his  usucapion, 
proceeds  to  mention  that   the  htir  *  Justinian  (C.  7.  32.  12)  enacted 


32.  2]        De   adquirenda   vel  a  mitten  da  possessione.  103 

32.  Paulus  libro  quinto  decimo  ad  Sabinum.  Quamuis 
pupillus  sine  tutoris  auctoritate  non  obligetur,  possessionem 
tamen  per  eum  retinemus.  (i.)  Si  conductor  rem  uendidit  et 
earn  ab  emptore  conduxit  et  utrique  mercedes  praestitit,  prior 
locator  possessionem  per  conductorem  rectissime  retinet. 
(2.)  Infans  possidere  recte  potest,  si  tutore  auctore  coepit, 
nam  indicium  infantis  suppletur  auctoritate  tutoris  :  utilitatis 
enim  causa  hoc  receptum  est,  nam  alioquin  nuUus  sensus 
est   infantis   accipienti   possessionem,     pupillus  tamen  etiam 

32.  Paulus.  Although  a  pupil  cannot  put  himself  under 
obligation  without  the  authorization  of  his  tutor,  we  can  never- 
theless retain  possession  through  his  agency',  i.  If  a  hirer 
has  sold  the  article,  and  hired  it  again  from  the  purchaser,  and 
paid  rent  to  both  parties,  the  first  lessor  most  properly  retains 
possession  through  the  hirer  ^  2.  An  infant  can  possess  fully 
{sc.  civilly),  if  he  commences  possession  with  the  authorization 
of  his  guardian :  since  the  understanding  of  the  pupil  is  replaced 
by  the  authorization  of  the  tutor^:  for  this"  has  been  allowed 
for  convenience'  sake,  since  in  another  case  there  is  no  consent 
of  the  infant,  viz.  to  the  tutor  himself  taking  possession  ^     A 


that  even  the  wilful  abandonment  session   quasi  ex  constituto :"    Cu- 

of  possession  by  a  colontis,  slave,  perus.     If  he  could,  it  would  be  a 

p7'ocurato7\  &c-,  should  not  vi'ork  a  breach  of  the  rule  "duo  in  solidum 

loss  of  possession  to  the  dominus.  possidere  non  possunt." 

^  The  pupil  meant  is  not  one  to  ■^  The  meaning  is  that,  although 
whom  ive  are  tutor,  but  to  whom  a  both  a^iimiis  and  factum  are  neces- 
stranger  is.  He  can,  on  our  man-  sary  for  the  acquiring  of  posses- 
date,  either  acquire  or  retain  posses-  sion,  yet  as  the  pupil  is  incapable 
sion  for  us :  for  mandate  is  pre-  of  intention  {animus  or  judicium), 
eminently  a  natural,  rather  than  a  the  law  allows  the  auctori/as  tutoris 
civil  transaction.  This  is  Savigny's  to  stand  in  the  place  of  the yW/tvV/w 
explanation :    the   older   commenta-  fiipilli. 

tors,  Franciscus  for  example,  con-  ^  Sc.  this  departure  from  the  rule 
sidered  the  meaning  to  be  that  we  requiring  ani»iiis  on  the  part  of  the 
have  let  land  to  a  pupil,  and  al-  possessor.  "Previously,  therefore," 
though  the  pupil  is  under  no  obliga-  says  Savigny,  "the  contrary  must 
tion  as  lessee,  he  still  is  allowed  have  been  laid  down  by  the  au- 
to possess  on  our  behalf.  thorities." 

^  The  conductor  clearly  commits  ^  Savigny  discusses  this  passage 
a  fraud  upon  the  purchaser,  and  not  at  great  length  in  his  treatise  on 
upon  the  original /('Cfl/or.  He  never  Possession,  Bk.  il.  §  22,  and  de- 
impugns  this  locator's  right,  but  on  fends  the  reading  adopted  in  the 
the  contrar)'  continues  to  admit  it  text.  The  Florentine  reading  is 
by  the  regular  payment  of  the  rent.  71am  alioquin  niillus  se7isiis  est  (seu- 
"  The   agent    cannot    transfer   pus-  susc  sit,  corrected  in  the  MS.  itself 
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sine  tutoris    auctoritate    possessionem   nancisci   potest,     item 
infans  peculiari  nomine  per  seruum  possidere  potest. 

33,  PoMPONius  libro  trigensimo  secundo  ad  Sabinum. 
Fundi  uenditor  etiamsi  mandauerit  alicui,  ut  emptorem  in 
uacuam  possessionem  induceret,  priusquam  id  fieret,  non 
recte  emptor  per  se  in  possessionem  ueniet.  item  si  amicus 
uenditoris  mortuo  eo,  priusquam  id  sciret,  aut  non  prohiben- 
tibus  heredibus  id  fecerit,  recte  possessio  tradita  erit.  sed 
si  id  fecerit,  cum  sciret  dominum  mortuum  aut  cum  sciret 
heredes  id  facere  nolle,  contra  erit. 

pupil,  however,  may  (personally)  acquire  possession  even  with- 
out the  authorization  of  his  guardian'.  An  infant  may  also 
possess  through  a  slave  in  connection  with  the  latter's  peculium. 
33.  Pomponiiis.  Even  though  the  vendor  of  land  shall 
have  commissioned  some  one  to  induct  the  purchaser  into  the 
possession  vacated  by  him,  the  purchaser,  previously  to  this 
having  been  done,  will  not  come  lawfully  into  possession  by 
his  own  act^  Further,  if  the  friend  of  the  vendor^,  after  the 
vendor's  death,  but  without  knowledge  of  it,  or  without  prohi- 
bition on  the  part  of  the  vendor's  heirs,  inducted  the  purchaser, 
the  possession  will  have  been  lawfully  delivered;  but  if  he  did 
this  with  knowledge  that  the  owner  was  dead,  or  that  his  heirs 
did  not  wish  him  to  do  it,  the  contrary  will  be  ruled. 

to  sensus  est)  infantis  accipu'udi  pos-  nevertheless,  in  this  latter  case  pos- 

scssioitein.     The  whole  of  Savigny's  session  is  considered  to  be  acquired, 

disquisition  should  be  read,  but  the  it    is    consistent    to   allow   of  it   in 

opening  words  of  it  may  be  quoted  the  other  case  also  '." 

here:    "the  tutor  aiictoritate/ii   in-  1  See  notes  on  D.  41.  2.  i.  3.     It 

terponens   is    evidently   opposed    to  may  be  noted  that  throughout  this 

the     tutor    accipiens    possessionem,  passage  a  distinction  is  drawn   be- 

and  the  validity  of  the  first  transac-  tween   an   infans   and   a  pupillus ; 

tion  is  demonstrated  by  the  (uncon-  possibly  akin  to  the  distinction   of 

tested)  validity  of  the  second.     The  Theophilus,  who  speaks  of  infans, 

meaning  of  the  passage  therefore  is  i.e.  a  child  unable    to    speak  ;    in- 

this  :  '  the  validity  of  the  auctoritas  fanti  proximtis,   a    child   who    can 

is  admitted  as  a  departure  from  the  speak ;    and  pubertati  proximtis,   a 

general  rule  zitilitatis  eaiisa;  and  if  child    approaching    the   age   of    12 

it  be  objected  that  the  possessor  him-  or  14.     Theoph.  i.  iii,  19.  10. 

self  has  no  animus  possidendi,  ex-  ^  He  is  therefore  a  mere  praedo, 

actly  the  same  may  be  said  where  it  till  his  entry  is  known  and  acqui- 

is  not  the  child  who  acquires  posses-  esced  in.     See  3.  7  :  25.  2  :  46. 

sion  atictore  tntore,  but  the  guardian  "  Amicus  venditoris  must   mean 

himself  who  does  so  in  the  name  of  the  mandatarius,  above  mentioned ; 

the  child,  for  here  also  the  child  has  not  a  negotionun  gestor,  as  Fornerius 

not  an  aninuis  possidendi.     But  as,  suggests. 


34]  De  adquirenda   vel  ainitteiida  possessione.  105 

34.  Ulpianus  libro  septimo  disputationum.  Si  me  in 
uacuam  possessionem  fundi  Corneliani  miseris,  ego  putarem 
me  in  fundum  Sempronianum  missum  et  in  Cornelianum 
iero,  non  adquiram  possessionem,  nisi  forte  in  nomine  tantum 
errauerimus,  in  corpore  consenserimus.  quoniam  autem  in 
corpore  non  consenserimus,  an  a  te  tamen  recedet  possessio, 
quia  animo  deponere  et  mutare  nos  possessionem  posse  et 
Celsus  et  Marcellus  scribunt,  dubitari  potest  :  et  si  animo 
adquiri  possessio  potest,  numquid  etiam  adquisita  est?  sed 
non  puto  errantem  adquirere  :  ergo  nee  amittet  possessionem, 

34.  Ulpian.  If  you  directed  me  to  take  possession  of  the 
Cornelian  estate  vacated  (by  you),  and  I  supposed  that  I  was 
directed  to  possess  the  Sempronian  estate,  and  yet  made  entry 
upon  the  Cornelian,  I  shall  not'  acquire  possession,  unless  we 
merely  made  a  mistake  as  to  the  name,  and  agreed  as  to  the 
subject  itself.  But  when  we  did  not  agree  as  to  the  subject,  it 
may  be  doubted  whether  the  possession  nevertheless  departs 
from  you,  because  of  the  existence  of  a  dictum  of  Celsus  and 
Marcellus  that  we  can  abandon  and  change  possession  by  mere 
intent":  and  if  possession  can  be  acquired  by  mere  intent^  has 
it  even  then  been  at  all  acquired?  But  I  do  not  think  any  one 
can  acquire  under  a  mistake.     Therefore  a  man  will  not  lose 


^  The    Liber   Florentinus    omits  argument's  sake :  possession  cannot 

the   non,    but   the  words   just  pre-  be  acquired  by  mere  intent  (3.   r). 

ceding,  nisi  forte in  corpore  con-  Hence,  as  Ulpian  proceeds  to  state, 

senserimus,  obviously  make  its  inser-  though    I    take    possession    in   fact 

tion  necessary ;  and  so  say  Momm?-  of  the  very  land  which  you  intended 

sen    and   Pothier,    Holoander    and  me  to  possess,  yet  my  possession  is 

Brencmann.    The  Liber  Florentinus  void ;  since  my  intent  was  to  possess 

also    has    quoniam,   where    quando  other    land :    viz.    the    Sempronian, 

occurs  in  the  text  above.      Quando,  with    your    will    and    not    against 

however,  is  a  suggestion  of  Stepha-  your  will ;   and  on  this  I  never  in 

nus,  which  has  the  support  of  Holo-  fact  make  entry,  therefore  I  cannot 

ander,  Cujas  and  Schulting,  possess  it :  and  as  to  the  Cornelian, 

2  It  is  quite  true  that  possession  though    I    make    entry   on    it,    this 

can  be  abandoned  by  mere  intent,  entry  is   conditioned   by  me  on  its 

and  then  the  possession  is  open  to  being  the  Sempronian,  wrongly  sup- 

the  first  occupant ;    but  in  the  pre-  posed  by  me  to  be  named  by  you ; 

sent  instance  there  was  not  an  abso-  and    as    my  supposition   is   wrong 

lute  intent  to  abandon,  but  merely  I   have  made   no   entry  at  all.     I 

an  intent  to  abandon  if  a  definite  take  it  that  throughout  both  parties 

person  chose  to  enter.  are   supposed  to  be  acting  without 

^  This  is  a  mere  admission  for  fraud. 
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qui  quodammodo  sub  condicione  recessit  de  possessione. 
(i.)  Sed  si  non  mihi,  sed  procuratori  meo  possessionem  tradas, 
uidendum  est,  si  ego  errem,  procurator  meus  non  erret,  an 
mihi  possessio  adquiratur.  et  cum  placeat  ignoranti  adquiri, 
poterit  et  erranti.  sed  si  procurator  meus  erret,  ego  non  errem, 
magis  est  ut  adquiram  possessionem.  (2.)  Seruus  quoque 
meus  ignoranti  mihi  adquiret  possessionem,  nam  et  seruus 
alienus,  ut  Celsus  scribit,  siue  a  me  sine  a  nemine  possideatur, 
potest  mihi  adquirere  possessionem,  si  nomine  meo  eam 
adipiscatur :  quod  et  ipsum  admittendum  est. 

possession,  who  withdraws  from  possession  upon  a  condition', 
as  it  were.  i.  But  if  you  dehver  possession,  not  to  me,  but 
to  my  agent,  it_  has  to  be  considered  whether,  if  I  am  in  error 
and  my  agent  is  not  in  error,  possession  is  acquired  for  me. 
And  since  it  is  ruled  that  acquisition  can  be  made  for  one  who 
is  ignorant,  so  also  can  it  be  made  for  one  who  is  in  error. 
And  so  too  if  my  agent  is  in  error  and  I  am  not  in  error,  it  is 
still  more  proper  to  say  that  I  am  in  possession".  2.  My  slave 
also  will  acquire  possession  for  me  without  my  knowledge. 
For  even  another  man's  slave,  as  Celsus^  says,  whether  he  is 
possessed  by  me  or  by  no  one,  can  acquire  possession  for  me, 
if  he  obtains  it  in  my  name^  And  this  rule  also  must  be  ad- 
mitted. 


1  He  withdrew  from  possession  know,  or  is  mistaken  as  to  liis  pro- 
of the  Cornelian  land  on  condition  ceedings,  is  immaterial.  Still  more 
that  the  other  would  possess  it  as  is  this  the  rule,  when  the  principal 
Cornelian:  the  other  possesses  it,  has  a  correct  knowledge  of  the 
but  as  Sempronian,  not  Cornelian ;  agent's  act,  and  the  agent  himself 
therefore  he  has  not  complied  with  is  in  error :  such  a  case  is  almost 
the  condition.  the  same  as  if  the  principal  acted 

2  This  passage  seems  to  refer  to  himself  or  used  some  unintelligent 
a  general  commission  to  acquire,  instrument  to  work  out  his  purpose, 
not  to  a  commission  to  acquire  a  ^  Vitdlus  is  the  Horentine  read- 
specific  article.  In  the  latter  case  ing.  Stephanas  first  suggested  Cel- 
the  agent  who  acquires  ownership  sics,  and  this  emendation  is  generally 
or  possession  of  a  thing,  other  than  approved. 

the   one   specified,   acquires   it    for  ■*  But  I  must  have  given  him  a 
himself.     But   if  he  has  a  general  mandate,  or  ratify  his  act.     He  can- 
commission,  his  principal  has,  as  it  not  bind  me  against  my  will.     See 
were,  ratified  his  acts  beforehand,  42.  i. 
and   whether   he  knows,  does   not 
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35.  Ulpianus  libro  quinto  de  omnibus  tribunalibus.  Exitus 
controuersiae  possessionis  hie  est  tantum,  ut  prius  pronuntiet 
iudex  uter  possideat :  ita  enim  fiet,  ut  is  qui  uictus  est  de 
possessione  petitoris  partibus  fungatur  et  tunc  de  dominie 
quaeratur. 

36.  luLiANus  libro  tertio  decimo  digestorum.  Qui  pig- 
noris  causa  fundum  creditor!  tradit  intellegitur  possidere. 
sed  et  si  eundem  precario  rogauerit,  aeque  per  diutinam  pos- 
sessionem capiet :  nam  cum  possessio  creditoris  non  impediat 
capionem,  longe  minus  precarii  rogatio  impedimento  esse 
non  debet,  cum  plus  iuris  in  possessione  habeat  qui  precario 
rogauerit  quam  qui  omnino  non  possidet. 

37.  Marcianus  libro  singulari  ad  formulam  hypotheca- 
riam.     Re  pignoris  nomine  data  et  possessione  tradita,  deinde 

35.  Ulpian.  The  result  of  the  suit  concerning  possession 
is  this  only,  that  the  judge  makes  a  preliminary  decision  as  to 
which  of  the  two  is  in  possession :  for  thereby  it  results  that  he 
who  is  defeated  as  to  the  possession  has  to  take  the  part  of 
plaintiff,  and  thereupon  there  is  an  inquiry  as  to  the  ownership'. 

36.  Julian.  A  man  who  delivers  land  to  his  creditor  by 
way  of  pledge  is  considered  to  possess  it".  But  if  he  also 
asks  to  have  the  same  land  on  sufferance,  he  will  equally  ac- 
quire it  by  long-continued  possession;  for  since  the  posses- 
sion of  the  creditor  does  not  interfere  with  usucapion,  still  less 
ought  the  request  to  have  {the  land)  on  sufferance  to  be  a  bar; 
inasmuch  as  one  who  has  asked  to  have  the  land  on  sufferance 
has  more  right  in  the  possession  than  one  who  does  not  possess 
at  alP. 

37.  Marcimiiis.  When  a  thing  has  been  given  in  pledge 
and  the  possession  of  it  dehvered,  and  the  thing  has  been 


1  This  excerpt   has   reference  to  his  creditor's  detention.     I  say  de- 

the     interdict     uti    possidetis,     and  tention,  for  it  is  a  mere  detention 

should  have  been  relegated  by  the  in  reference   to   usucapion,    though 

compilersof  the  Digest  to  D.  43.  17.  a  possession  in  reference  to  inter- 

^  The  debtor  has  the  possessio  ad  diets.     If  then  the  detention  of  his 

tisjicapionevi:    the  creditor  the  pos-  creditor  will  support  his  usucapion, 

sessio  ad  intcrdicta.     D.  41.  3.  16;  still  more  will  the  detention  do  this, 

D.  41.  2.  I.  15.  when    retransferred  to    him    by  his 

^  The  debtor  has  a  possession  ad  creditor.     See  D.  43.  -36.  6.  4. 
vsiicapioneni,  which  is  supported  by 
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a  creditore  conducta,  conuenit  ut  is  qui  hypothecam  dedisset 
pro  colono  in  agro,  aedibus  autem  pro  inquilino  sit :  per  eos 
creditor  possidere  uidetur. 

38.  luLiANUS  libro  quadragensimo  quarto  digestorum. 
Qui  absenti  seruo  scribit,  ut  in  libertate  moretur,  non  earn 
mentem  habet,  ut  statim  uelit  serui  possessionem  dimittere, 
sad  magis  destinationem  in  id  tempus  conferre  quo  seruus 
certior  factus  fuerit.  (i.)  Si  quis  possessionem  fundi  ita  tra- 
diderit,  ut  ita  demum  cedere  ea  dicat,  si  ipsius  fundus  esset, 
non  uidetur  possessio  tradita,  si  fundus  alienus  sit.  hoc 
amplius  existimandum  est  possessiones  sub  condicione  tradi 
posse,  sicut  res  sub  condicione  traduntur,  neque  aliter  accipi- 
entis  fiunt  quam  condicio  exstiterit.  (2.)  Si  is  qui  Titio 
seruum  uendiderat  heredi   eius  eum  tradiderit,  poterit  heres 

afterwards  hired  from  the  creditor';  it  is  considered^  that  he 
who  has  given  it  in  pledge  is  in  the  position  of  a  farming 
tenant  on  the  land,  or  of  a  house-tenant  in  the  house.  Through 
these  the  creditor  is  considered  to  possess. 

38.  Julian.  He  who  writes  to  an  absent  slave  that  he  is 
to  act  as  a  freeman,  has  not  the  intention  of  wishing  to  abandon 
the  possession  of  the  slave  at  once,  but  rather  to  defer  his  purpose 
to  the  time  when  the  slave  has  knowledge  of  it.  i.  If  any  one 
delivers  possession  of  a  field  under  this  proviso,  that  he  only 
parts  with  it  if  the  field  is  his  own,  the  possession  is  not  con- 
sidered to  be  delivered,  if  the  field  is  the  property  of  another 
person.  Further  than  this,  'we  must  allow  that  possessions 
may  be  delivered  upon  condition',  just  as  things  are  delivered 
upon  condition,  and  do  not  become  the  property  of  the  receiver 
unless  the  condition  comes  to  pass.  2.  If  a  person  who  had  sold 
a  slave  to  Titius,  delivered  him  to  the  heir  of  Titius,  the  heir  will 


^  "Hired  from  the  creditor,"  sc.  punctuation     of     Mommsen,      who 

liy   the    debtor.     The   creditor   has  places  the  comma  after,   instead  of 

only  detention,  so  far  as  usucapion  before,  convcnit. 

is  concerned ;  but  he  has  possession  ^  In  these  cases  there  is  of  course 

ad  intcrdicta,  and  retains  this  pos-  an  immediate  transfer  of  detention  ; 

session  by  means  of  his  tenant,  even  but  the  transferee  possesses  merely 

if  that  tenant  be  the  debtor  himself.  as  agent  for  the  transferor,  till  the 

^  Convcnit  in   this   sense   is   not  condition  is  fulfilled  ;    and  thence- 
uncommon,  one  instance  is  in  D.  29,  forward  for  himself. 
3.  87.     Hence,  I  have  altered  the 
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rerum  hereditariarum  possessionem  per  eum  adprehendere, 
quia  non  seruus  iure  hereditario,  sed  actio  ex  empto  ad  eum 
peruenit :  nam  et  si  ex  stipulatu  uel  ex  testamento  seruus  tes- 
tatori  debitus  fuisset  et  heres  eum  accepisset,  non  prohiberetur 
rerum  hereditariarum  possessionem  per  eundem  adquirere. 

39.  Idem  libro  secundo  ex  Minicio.  Interesse  puto,  qua 
mente  apud  sequestrum  deponitur  res.  nam  si  omittendae 
possessionis  causa,  et  hoc  aperte  fuerit  approbatum,  ad  usu- 
capionem  possessio  eius  partibus  non  procederet :  at  si  cus- 
todiae  causa  deponatur,  ad  usucapionem  earn  possessionem 
uictori  procedere  constat. 

40.  Africanus  libro  septimo  quaestionum.  Si  de  eo 
fundo  quem,  cum  possiderem,  pignori  tibi  dedi,  seruus  tuus 
te  deiciat,  adhuc  te  possidere  ait,  quoniam  nihilo  minus  per 

be  able  to  acquire  through  the  slave  possession  of  things  ap- 
pertaining to  the  inheritance;  because  it  was  not  the  slave',  but 
the  actio  ex  empto  (for  the  slave)  which  came  to  him  by  heredi- 
tary right;  for  so  also  if  a  slave  were  due  to  the  testator  by 
reason  of  a  stipulation  or  a  testament,  and  the  heir  received 
him,  he  would  not  be  debarred  from  acquiring  by  his  means 
possession  of  things  appertaining  to  the  inheritance. 

39.  Julian.  I  think  we  should  take  into  account  with 
what  intention  a  thing  is  deposited  with  a  sequester^.  For  if  it 
was  with  the  purpose  of  abandoning  possession,  and  this  was 
clearly  acknowledged,  the  possession  of  it  ad  usucapionem 
would  not  run  on  for  the  disputants;  but  if  it  is  deposited 
merely  for  custody,  it  is  certain  that  the  possession  ad  iisuca- 
pionc?n  runs  on  for  the  victor  (in  the  dispute)^. 

40.  Africanus.  If  your  slave  ejects  you  from  a  field  which 
I  delivered  to  you  in  pledge  at  a  time  when  I  was  in  posses- 
sion, it  is  said  that  you  still  possess  it,  since  you  still  retain  the 

1  'Y\izserviis  hcreditarms,hy  vAio'iz  serviis  hercditariiis,  and  can  be  em- 
means  acquisition  cannot  be  made  ployed  to  acquire  possession  of  un- 
for  the  heir  (see  D.41.  i.  18;  D.29.  reduced  res  hcreditariac. 
1.  43),  is  a  slave  appertaining  to  the  *  Sequester,  is,  citi  custodia  ret,  de 
inheritance,  and  not  yet  reduced  qita  disceptatnr  inter  aliquos,  com- 
into  possession  by  the  heir.  If  the  missa  est.  Dirksen. 
slave  is  reduced  into  possession,  ^  The  presumption,  if  there  be  no 
either  by  apprehension  of  the  heir,  express  arrangement,  is  that  the 
by  voluntaiy  act  of  a  debtor,  or  by  deposit  is  merely  ctistodiae  causa. 
legal    process,    he    is    no    longer   a  D.  16.  3.  17.  i. 


no 
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ipsum  seruum  possessionem  retineas.  (i.)  Si  forte  colonus, 
per  quern  dominus  possideret,  decessisset.  propter  utilitatem 
receptum  est,  ut  per  colonum  possessio  et  retineretur  et  con- 
tinuaretur  :  quo  mortuo  non  statim  dicendum  earn  interpellari, 
sed  tunc  demum  cum  dominus  possessionem  apisci  neglexerit. 
idem  existimandum  ait,  si  colonus  sponte  possessione  dis- 
cesserit.  sed  haec  ita  esse  uera,  si  nemo  extraneus  eam  rem 
interim  possiderit,  sed  semper  in  hereditate  coloni  manserit, 
(2.)  Seruum  tuum  a  Titio  bona  fide  emi  et  traditum  possedi, 
deinde  cum  comperissem  tuum  esse,  ne  eum  peteres,  celare 
coepi.     non  ideo  magis  hoc  tempore  clam  possidere  uideri  me 

possession  through  the  slave  himself \  i.  If  a  tenant  of  land, 
through  whom  the  owner  was  possessing,  happens  to  die".  It 
is  ruled  for  convenience'  sake  that  possession  is  both  re- 
tained and  continued  through  a  tenant,  and  we  must  not  lay- 
down  that  on  his  death  this  possession  is  at  once  interrupted, 
but  only  in  the  case  where  the  owner  neglects  to  take  posses- 
sion ^  We  must  pronounce  the  same  decision*,  if  the  tenant 
has  voluntarily  departed  from  possession.  But  these  rules 
stand  good  only  when  no  stranger  has  meantime  taken  posses- 
sion of  the  thing,  but  it  has  remained  uninterruptedly  in  the 
inheritance  of  the  tenant.  2.  I  bought  your  slave  in  good 
faith  from  Titius,  he  was  delivered  and  I  possessed  him;  then 
when  I  had  learned  that  he  was  yours,  I  began  to  conceal  him, 
lest  you  should  claim  him.  It  is  held  that  I  am  not  on  that 
account  to  be  considered  to  possess  him  clandestinely  at  the 


^  Savigny  says,  on  Foss.  Ek.  in.  his  abandonment  of  the  possession 

§  35:   "with  slaves  the  special  rule  will  be  presumed, 

applies  that  they  preserve  possession  *  I  have  here  adopted  the  read- 

for  their  master  even  against  their  ing   idem,  which    Savigny  defends, 

will."     See  D.  41.  2.  15;    D.  41.  3.  The   Liber   Florentinus  has  aliiui: 

23.  6.                                "  but  several  good  MSS.  have  idcDi. 

2  Clearly  some  words  have  been  Savigny's  argument,  that  the  words 

omitted  from  the  MS.     Mommsen  "kacc  ita  esse  vera"  show  that  one 

suggests  quid  juris  sit  videainus.  and  the  same  rule  was  laid  down 

^  This  is  scarcely  a  general  rule,  in    both    cases,    seems    conclusive, 

but  refers  rather  to  those  cases  where  Savigny's  discussion  of  the  reading, 

a  periodical  resumption  of  posses-  and    commentary    on    the   passage, 

sion    is   usual,    e.g.  in  the   case  of  will  be  found  in  his  treatise  «i« /^jj-j. 

saltits  aestivi  vcl  hiberni:  see  3.  11.  Bk.   III.  §  35.     Pothier  prefers  the 

With  regard  to  these,  the  landlord,  reading  a/m<:/,  because  Africanus  was 

on  the  tenant's  death,  must  revisit  of  the  Sabinian  school. 
the  land  as  the  tenant  used  to  do,  or 
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ait  :  nam  retro  quoque,  si  sciens  tuum  seruum  non  a  domino 
emerim  et,  cum  clam  eum  possidere  coepissem,  postea  cer- 
tiorem  te  fecerim,  non  ideo  desinere  me  clam  possidere. 
(3.)  Si  seruum  meum  bonae  fidei  emptori  clam  abduxerim, 
respondit  non  uideri  me  clam  possidere,  quia  neque  precarii 
rogatione  neque  conductione  suae  rei  dominum  teneri,  et  non 
posse  causam  clandestinae  possessionis  ab  his  duabus  causis 
separari. 

41.  Paulus  libro  primo  institutionum.  Qui  iure  familia- 
ritatis  amici  fundum  ingreditur,  non  uidetur  possidere,  quia 
non  eo  animo  ingressus  est,  ut  possideat,  licet  corpore  in 
fundo  sit. 

42.  Ulpianus  libro  quarto  regularum.  Communis  seruus 
etiamsi  ab  uno  ex  dominis  omnium  nomine  possideatur,  ab 
omnibus  possideri  intellegitur.  (i.)  Procurator  si  quidem 
mandante  domino  rem  emerit,  protinus  illi  adquirit  possessio- 

present  moment;  for  in  the  converse  case  also,  if  I  knowingly- 
bought  youi  slave  from  a  non-owner,  whereupon  I  commenced 
to  possess  him  clandestinely,  and  afterwards  informed  you,  I  do 
not  thereby  cease  to  possess  clandestinely'.  3.  When  I  secretly 
carried  off  my  slave  from  a  purchaser  in  good  faith",  it  was 
ruled  that  I  was  not  to  be  considered  to  possess  clandestinely, 
because  an  owner  cannot  be  bound  either  by  a  request  to  hold 
on  sufferance  or  by  a  hiring  of  his  own  property,  and  a  case  of 
clandestine  possession  cannot  be  treated  differently  from  these 
two  cases  ^ 

41.  Paulus.  A  person  who  enters  upon  the  land  of  his 
friend  by  privilege  of  his  friendship  is  not  considered  to  possess 
it,  because  he  does  not  enter  with  the  intent  of  possessing, 
although  as  a  matter  of  fact  he  is  on  the  land. 

42.  Ulpian.  A  common  slave,  though  possessed  by  one 
only  of  his  masters  on  account  of  them  all,  is  considered  to  be 
possessed  by  them  all.  i.  If  an  agent  buys  anything  by  direc- 
tion of  his  employer,  he  at  once  acquires  possession  for  him; 


^  This  is  an  example  of  the  rule  that  the  purchaser  had  bought  the 

that   the  nature  of  a  possession   is  slave    from    a    stranger,     and    not 

decided  by  the  character  of  its  in-  from  me.     This  implication  may  be 

ception.  gathered  from  the  words  bonac  fidei. 

^  We  must  understand,  of  course,  ^  Sc.  precarium  and  conductio. 
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nem:    quod  si   sua   sponte   emerit,  non  nisi  ratam   habuerit 
dominus  emptionem. 

43.  Marcianus  libro  tertio  regularum.  Si  quis  fundum 
emerit,  cuius  particulam  sciebat  esse  alienam,  lulianus  ait, 
si  pro  diuiso  sciat  alienam  esse,  posse  eum  reliquas  partes 
longa  possessione  capere  :  sed  si  pro  indiuiso,  licet  ignoret 
quis  sit  locus,  aeque  eum  capere  posse,  quod  sine  uUius  damno 
pars,  quae  putatur  esse  uendentis,  per  longam  possessionem 
ad  emptoreni  transit.  (i.)  Sed  et  Pomponius  scripsit  libro 
quinto  uariarum  lectionum,  si  sciat  uel  putet  alienum  esse 
usum  fructum,  bona  fide  diutina  possessione  capere  posse. 
(2.)  Idem,  inquit,  et  si  emero  rem  quam  sciam  pignori  obli- 
gatam. 

44.  Papinianus  libro  uicensimo  tertio  quaestionum. 
Peregre  profecturus  pecuniam  in  terra  custodiae  causa  con- 
but  if  he  buys  of  his  own  free  will,  he  does  not  do  so,  till  the 
employer  has  ratified  the  purchase. 

43.  Marcian.  If  any  one  has  bought  a  field,  of  which  he 
knows  a  portion  to  belong  to  a  stranger,  Julian  says,  that  if  he 
knows  that  the  stranger  has  a  separate  part,  he  can  acquire  the 
other  parts  by  length  of  possession;  but  if  an  undivided  part, 
though  he  does  not  know  which  it  is,  he  may  equally  acquire'  by 
usucapion;  because  the  part  which  is  believed  to  belong  to  the 
vendor  passes  by  length  of  possession  to  the  purchaser  without 
detriment  to  anybody,  i.  Pomponius  has  also  stated  in  the 
fifth  book  of  his  Variae  Lectiones,  that  even  if  he  knows  or 
thinks  that  the  usufruct  belongs  to  a  stranger,  he  may  acquire^ 
by  long  possession  in  good  faith.  2.  So  too,  says  he,  if  I  have 
bought  a  thing  which  I  know  to  be  pledged^ 

44.  Papitiian.     A  man,  about  to  go  abroad,  hid  money  in 

1  Pothier,  in  a  note  on  this  pas-  4.  i,  Javolenus  says  :"  Idem  juris  est, 

sage,  seems  to  hold  that  the  ivhole  si  is  qui  totum  agrum  emebat,  pro 

field  can  be  acquired  :    for  he  says  indiviso    partem    aliquam    alienam 

"the  owner  cannot  complain  if  he  esse  scit.      Earn  enim  dumtaxat  non 

loses    his    property    by   the    usuca-  capid.    Ceterarum  partium  non  im- 

pion,  since   the  loss   is   occasioned  pedietur  longa  possessione  capio." 
by  his  own  fault  and  negligence : "  -  Sc.  may  acquire  the  ownership 

but  I  do  not  see  why  of  necessity  subject  to  the  usufruct, 
there  should  be  fault  and  negligence;  '^  In  this  case  by  usucapion  I  ac- 

•  and  in  a  passage,  identical  in  sense  quire   the    rights    of    the    pledgor, 

with    the    one    before    us,   though  i.e.   what  an  English  lawyer   calls 

differing  a  little  verbally,  D.  41.  4.  the  equity  of  redemption. 
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diderat :  cum  reuersus  locum  thesauri  memoria  non  re- 
peteret,  an  desisset  pecuniam  possidere,  uel,  si  postea  recog- 
nouisset  locum,  an  confestim  possidere  inciperet,  quaesitum 
est.  dixi,  quoniam  custodiae  causa  pecunia  condita  propone- 
retur,  ius  possessionis  ei  qui  condidisset  non  uideri  peremp- 
tum,  nee  infirmitatem  memoriae  damnum  adferre  possessionis 
quam  alius  non  inuasit :  alioquin  responsuros  per  momenta 
seruorum  quos  non  uiderimus  interire  possessionem,  et  nihil 
interest  pecuniam  in  meo  an  in  alieno  condidissem,  cum, 
si  alius  in  meo  colididisset,  non  alias  possiderem  quam  si 
ipsius  rei  possessionem  supra  terram  adeptus  fuissem.  itaque 
nee  alienus  locus  meam  propriam  aufert  possessionem, 
cum  supra  terram  an  infra  terram  possideam  nihil  intersit. 
(i.)  Quaesitum  est,  cur  ex  peculii  causa  per  seruum  ignoran- 

the  ground  for  safe  keeping:  and  when  he  returned  and  could 
not  recall  to  memory  the  place  of  the  treasure,  it  was  question- 
ed whether  he  had  ceased  to  possess  the  money,  or  whether,  if 
he  afterwards  recognized  the  spot,  he  would  at  once  commence 
to  possess  it.  I  replied,  as  it  was  suggested  that  the  money  was 
hidden  for  safe  keeping,  the  right  of  possession  does  not  seem 
lost  to  him  who  hicl  it,  neither  ought  the  failure  of  his  memory 
to  do  prejudice  to  his  possession,  if  no  one  else  has  entered 
upon  it'.  If  this  were  not  so,  we  should  have  to  decide  that 
possession  of  our  slaves,  if  we  lose  sight  of  them,  is  lost  every 
moment.  It  is  also  unimportant  whether  I  hid  the  money  in 
my  own  ground  or  in  that  of  a  stranger;  since,  if  another  man 
had  hidden  it  in  mine,  I  should  not  possess  it,  unless  I  had 
obtained  the  physical  custody^  of  the  thing  above  ground. 
Therefore  the  mere  fact  of  the  ground  being  another's  does  not 
take  from  me  my  own  possession,  since  it  is  of  no  consequence 
whether  I  possess  above  the  ground  or  below  the  ground. 
I.  It  has  been  asked  why  possession  is  acquired  for  us  without 


^  The  special  pains  taken  to  con-  tion  of  possession,  though  it  would 

ceal  the  money  suffice  to  retain  the  not  be  enough  for  its  creation, 
possession    for    him     who    hid    it,  ^  Savigny,    Bk.    il.    §    18,    says 

i.e.  so  long  as  no  one  else  finds  it.  that  possessio  in  the  present  passage 

There  is  supposed  to  be  a  power  of  means     possession    in    its     natural 

reproducing    the    original    physical  sense:    and    this   seems   clear.     As 

ability    to    deal    with    the    money;  to    the   legal    doctrine    see    D.    10. 

and  that  is  sufficient  for  the  reten-  4.  15. 

w.  8 
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tibus  possessio  quaereretur.  dixi  utilitatis  causa  iure  singu- 
lar! receptum,  ne  cogerentur  domini  per  momenta  species  et 
causas  peculiorum  inquirere.  nee  tamen  eo  pertinere  speciem 
istam,  ut  animo  uideatur  adquiri  possessio :  nam  si  non 
ex  causa  peculiar!  quaeratur  aliquid,  scientiam  quidem  do- 
mini esse  necessarian!,  sed  corpore  serui  quaeri  possessionem. 
(2.)  Quibus  explicitis  cum  de  amittenda  possessione  quaeratur, 
multum  interesse  dicam,  per  nosmet  ipsos  an  per  alios  pos- 
sideremus :  nam  eius  quidem  quod  corpore  nostro  teneremus 
possessionem  amitti  uel  animo  uel  etiam  fcorpore,  si  modo  eo 
animo  inde  digress!  fuissemus  ne  possideremus :  eius  uero 
quod  serui  uel  etiam  coloni  corpore  possidetur,  non  aliter 
amitti  possessionem,  quam  earn  alius  ingressus  fuisset,  eamque 
amitti  nobis   quoque   ignorantibus.     ilia  quoque  possessionis 

our  knowledge  by  a  slave  in  connection  with  his  pecuUum.  I 
replied,  that  it  was  allowed  as  an  exceptional  rule  for  conveni- 
ence' sake,  that  masters  might  not  be  compelled  to  inquire 
every  moment  into  the  components  and  the  titles  oi  peculia. 
This  instance,  however,  does  not  lead  us  to  the  conclusion, 
that  possession  is  to  be  regarded  as  acquired  by  mere  intent: 
for  if  anything  is  acquired  not  in  connection  with  the  pccuUiim, 
the  knowledge  of  the  master  is  necessary,  but  the  possession  is 
obtained  by  the  act  of  the  slave.  2.  These  points  having  been 
cleared  up,  when  there  is  a  question  as  to  the  loss  of  possession, 
I  should  say  that  it  is  of  much  importance  whether  we  hold  the 
possession  personally  or  through  others,  for  when  we  hold  any- 
thing in  our  own  physical  detention,  the  possession  may  be 
lost  either  by  our  intent,  or  by  our  physical  act  as  well',  sup- 
posing that  we  abandon  the  thing  with  the  intent  of  no  longer 
possessing  it;  but  of  that  which  is  possessed  by  the  physical 
act  of  our  slave,  or  even  of  our  tenant,  possession  is  not  lost, 
unless  some  other  person  has  occupied  it^,  and  then  it  is  lost 
even   without   our   knowledge.     And  the  following  also  is  a 


^  See  D.  41.  2.  8;  D.  50.17.  153,  to  re-enter.     Hence  the  distinction 

and  tlie  note  on  the  former  excerpt.  which    follows  ;     the    fear    or    un- 

-  It    is   further    requisite    in    the  willingness  must  be  our  own,  if  we 

case  of  land  that  the  slave  or  tenant  possess    personally,    our    agent's    if 

should    know  of    the  adverse  pos-  an  agent  possesses  on  our  behalf, 
session,  and  be  afraid  or  unwilling 
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amittendae  separatio  est.  nam  saltus  hibernos  et  aestiuos, 
quorum  possessio  retinetur  animo, 

45.  Idem  libro  secundo  definitionum.  licet  neque  seruum 
neque  colonum  ibi  habeamus, 

46.  Idem  libro  uicensimo  tertio  quaestionum.  quamuis 
saltus  proposito  possidendi  fuerit  alius  ingressus,  tamdiu 
priorem  possidere  dictum  est,  quamdiu  possessionem  ab  alio 
occupatam  ignoraret.  ut  enim  eodem  modo  uinculum  obli- 
gationum  soluitur  quo  quaeri  adsolet,  ita  non  debet  ignoranti 
tolli  possessio  quae  solo  animo  tenetur. 

47.  Idem  libro  uicensimo  sexto  quaestionum.  Si  rem 
mobilem,  apud  te  depositam  aut  ex  commodato,  tibi  possidere 
neque  reddere  constitueris,  confestim  amisisse  me  possessionem 
uel  ignorantem  responsum  est :  cuius  rei  forsitan  ilia  ratio 
est,  quod  rerum  mobilium  neglecta  atque  omissa  custodia, 
quamuis  eas  nemo  alius  inuaserit,  ueteris  possessionis  damnum 

difference  in  the  matter  of  loss  of  possession.  For  winter  and 
summer  pastures,  of  which  the  possession  is  retained  by  mere 
intent, 

45.  Papinian.  Although  we  have  upon  them  neither  slave 
nor  tenant, 

46.  Fapinian.  These,  even  though  some  stranger  has  made 
entry  upon  the  pastures  with  the  intent  of  possessing,the  former 
possessor  is  considered  still  to  possess,  so  long  as  he  is 
unaware  that  the  possession  has  been  occupied  by  another. 
For,  just  as  the  binding  force  of  obligations  can  only  be  dis- 
solved by  the  same  method  whereby  it  is  usually  created,  so  a 
possession  merely  by  intent  ought  not  to  be  taken  away  with- 
out the  knowledge  of  the  possessor  \ 

47.  Papinian.  If  you  have  resolved  to  possess  for  your- 
self, and  not  to  restore,  a  moveable  deposited  with  you  or  lent  to 
you,  it  has  been  ruled  that  I  have  at  that  moment  lost  the 
possession,  even  without  my  knowledge.  Of  which  rule  the 
reason,  perhaps,  is  this,  that  when  the  detention  of  moveables  is 
abandoned  or  lost,  this  fact  is  usually  prejudicial  to  the  original 
possession,   even   though   no   one  else   take   for   himself  the 


^  The  argument   is,   that  what  is  held  animo  solo  cannot  be  lost  sine 
anitno. 
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adferre  consueuit  :  idque  Nerua  filius  libris  de  usucapionibus 
rettulit.  idem  scribit  aliam  causam  esse  hominis  commodati 
omissa  custodia :  nam  possessionem  tamdiu  ueterem  fieri, 
quamdiu  nemo  alius  eum  possidere  coeperit,  uidelicet  ideo, 
quia  potest  homo  proposito  redeundi  domino  possessionem 
sui  conseruare,  cuius  corpore  ceteras  quoque  res  possumus 
possidere.  igitur  earum  quidem  rerum  quae  ratione  uel 
anima  carent  confestim  amittitur  possessio,  homines  autem 
retinentur,  si  reuertendi  animum  haberent. 

48.  Idem  hbro  decimo  responsorum.  Praedia  cum  seruis 
donauit  eorumque  se  tradidisse  possessionem  litteris  decla- 
rauit.  si  uel  unus  ex  seruis,  qui  simul  cum  praediis  donatus 
est,  ad   eum    qui    donum   accepit  peruenit,   mox  in   praedia 

articles';  and  so  Nerva  the  younger  laid  down  in  his  work  "on 
usucapion."  He  also  says  that  the  case  is  different  when  we 
lose  the  custody  of  a  slave  who  has  been  lent  to  us;  for  that  the 
original  possession"  continues^,  so  long  as  no  one  else  begins  to 
possess;  for  this  reason,  clearly,  that  the  slave  may  possibly  by 
the  intention  of  returning  keep  up  the  possession  for  his  owner, 
and  then  by  his  corporeal  act  we  can  possess  other  moveables. 
Hence,  of  things  which  are  devoid  of  reason  and  thought 
possession  is  lost  at  once"*;  but  slaves  are  retained,  if  they  have 
the  intention  of  returning  to  us. 

48.  Papinian.  A  person  made  a  gift  of  lands  and  slaves, 
and  stated  in  writing  that  he  deHvered  possession  of  them.  If 
any  one  of  the  slaves,  given  at  the  same  time  as  the  lands, 
has  come  into  the  possession  of  the  donee,  and  then  been  sent 
to  take  possession  of  the  lands,  it  will  be  admitted  that  through 


^  A  bailee  does  not  acquire  pos-  time   neither    the    bailee    nor    any 

session  by  mere  refusal  to  restore,  one   else   gains  a   possession.     See 

«?y?//rt//(',  D.4i.'2.2o;but  he  acquires  Savigny  0;;  Pass.  Bk.  III.  §  35. 

possession,    though   it   is   a   vitiosa  "  So.  the  juridical  possession  of 

possessio,    if  he    commits  an   actual  the  owner. 

theft,   as  by  removing  or  handling  ^  Fieri  is  sometimes  used  in  the 

the  thing,  intervertendi  causa;  hence  sense  of  "to  continue,"  as  in  D.  5. 

a  third  case  is  possible,  the  one  here  i.  17. 

suggested,  viz.  for  the  owner  to  lose  *  Sc.  when  the  bailee  wilfully  or 

possession,  by  the  bailee  depriving  accidentally   loses    the    custody    of 

him    of   his    power    of  reproducing  them, 
physical  custody,  whilst  at  the  same 
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remissus  est,  per  seruum  praediorum  possessionem  quaesitam 
ceterorumque  semorum  constabit. 

49.  Idem  libro  secundo  definitionum.  Possessio  quoque 
per  seruum  cuius  usus  fructus  meus  est  ex  re  mea  uel  ex 
operis  serui  adquiritur  mihi,  cum  et  naturaliter  a  fructuario 
teneatur  et  plurimum  ex  iure  possessio  mutuetur.  (i.)  Qui 
in  aliena  potestate  sunt  rem  peculiarem  tenere  possunt, 
habere  possidere  non  possunt,  quia  possessio  non  tantum 
corporis  sed  et  iuris  est.  (2.)  Etsi  possessio  per  procura- 
torem  ignoranti  quaeritur,  usucapio  uero  scienti  competit, 
tamen  euictionis  actio  domino  contra  uenditorem  inuito  pro- 

him  possession  of  these  lands  and  of  the  other  slaves'  has  been 
acquired. 

49.  Papinian.  Possession  is  also  acquired  for  me  by  a 
slave  in  whom  I  have  the  usufruct,  when  it  originates  from  my 
property  or  his  own  labour;  inasmuch  as  the  slave  is  in  the 
physical  custody  of  the  fructuary,  and  possession  (/.  e.  physical 
possession)  borrows  much  from  the  lawl  i.  Those  who  are 
under  the  potestas  of  another  person  can  hold  what  forms  part 
of  their  peculiiim,  but  cannot  have  or  possess  it,  since  posses- 
sion is  not  a  mere  matter  of  physical  relation,  but  also  a  matter 
of  law.  2.  Although  possession  is  acquired  for  a  man  without 
his  knowledge  by  the  act  of  his  agent^  whilst  usucapion  only 
runs  for  one  who  knows,  yet  the  action  of  eviction  is  not 
granted  to  the  principal  against  a  vendor  without  the  consent 


1  Not,  however,  unless  his  man-  an  usufruct,  and  therefore  by  ana- 
date  was  to  take  possession  of  them  logy  can  acquire  for  me  a  posses- 
also.  sion  ;  since  the  rules  as  to  possession 

2  Sc.  "possession,  in  the  sense  of  considerably  resemble  those  as  to 
mere  detention,  has  legal  attributes  ;  usufruct.  This  seems  far-fetched, 
though  civil  possession  alone  has  the  and  the  view  of  Savigny,  adopted 
preeminent  legal  attributes  of  usu-  here,  is  to  be  preferred. 

capion  and  interdicts."  Pothier  says :  '^  The  agent   is  supposed   to   be 

"a.i-mci\\?Lryh.a.son\y2iqnasi-possessio  either   a   general    agent,    in   which 

of  the  Jus  in  re:  but  he  holds  this  case    the    principal    may   not    have 

under  the    protection  of  the   law."  any  knowledge  whatever,    and    yet 

This  is  another  way  of  stating  the  obtain    possession ;    or    to    be    an 

same  principle.    Zachariae  [De  poss.  agent  appointed  for  the  special  pur- 

p.  13)  says  that  ^jc  y«^^  in  this  pas-  pose    of    obtaining    possession,    in 

sage    is   equivalent    to  e  servitufe,  which  case  the  ignorance  is  merely 

i.  e.    ex    iisufructu,    and    that    the  of  the  fact  that  he  has  done  what 

doctrine  laid  down  is  that  the  usu-  he  was  commissioned  to  do. 
fructuary  slave  can  acquire  for  me 
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curatore    non    datur,    sed   per   actionem   mandati   ea   cedere 
cogitur. 

50.  Hermogenianus  libro  quinto  iuris  epitomarum. 
Per  eum  quern  iusto  ductus  errore  filium  meum  et  in  mea 
potestate  esse  existimo,  neque  possessio  neque  dominum  nee 
quicquam  aliud  ex  re  mea  mihi  quaeritur.  (i.)  Per  seruum 
in  fuga  agentem,  si  neque  ab  alio  possideatur  neque  se  liberum 
esse  credat,  possessio  nobis  adquiritur. 

51.  Iavolenus  libro  quinto  ex  posterioribus  Labeanis. 
Quarundam  rerum  animo  possessionem  apisci  nos  ait  Labeo  : 
ueluti  si  aceruum  lignorum  emero  et  eum  uenditor  toUere  me 
iusserit,  simul  atque  custodiam  posuissem  traditus  mihi  ui- 
detur.     idem  iuris  esse  uino  uendito,  cum  uniuersae  amphorae 

of  the  agent';  this  action,  however,  he  is  compelled  to  cede  by 
action  of  mandate. 

50.  Hermogeiiiatius.  Neither  possession  nor  ownership, 
nor  anything  else  originating  out  of  my  property,  is  acquired 
for  me  by  means  of  a  person  whom  I  consider  to  be  my  son  and 
under  \x\y  potestas,  because  of  some  reasonable  misconception. 
I.  By  means  of  a  fugitive  slave  possession  is  acquired  for  us,  if 
he  is  neither  possessed  by  any  one  else  nor  considers  himself 
free^ 

51.  Javoknus.  Labeo  says  that  we  acquire  the  possession 
of  some  things  by  mere  intention;  if,  for  instance,  I  have 
bought  a  stack  of  wood,  and  the  vendor  has  authorized  me  to 
remove  it,  so  soon  as  I  have  put  some  one  in  charge  of  it^  it  is 
regarded  as  delivered  to  me.     The  rule  is  the  same  when  wine 


•^  The  contract  is  the  foundation 
of  the  right  of  action,  and  the  con- 
tract is  made  by  the  agent:  there- 
fore the  action  belongs  to  the  agent. 

^  See  D.  41.  I.  54.  4.  The  words 
"Hcet  possessionem  rei  traditae  per 
eum  nactus  non  sim,"  in  D.  6.  2. 
15,  do  not  mihtate  against  the  doc- 
trine here  propounded;  for  they 
do  not  express  a  general  doctrine, 
that  possession  cannot  be  obtained 
by  means  of  a  fugitive  slave ;  but 
refer  to  a  hypothetical  case  (as  the 
subjunctive  shows),  viz.  when  such 
slave  buys  something,  and  yet  does 


not  acquire  possession  of  his  pur- 
chase, because  of  its  never  being  de- 
livered. 

^  Ctistodia  in  this  passage  =  f/zj-^t'- 
des  ipsi,  according  to  Dirksen  :  and 
probably  Labeo's  question  was,  can 
there  be  physical  apprehension  by 
an  agent?  Yes,  replies  Javolenus, 
for  physical  apprehension  does  not 
require  actual  touch,  but  merely  the 
power  of  control ;  and  if  the  goods 
are  in  sight,  there  can  be  this  power, 
whether  we  employ  an  agent  or 
not. 
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uini  simul  essent.  sed  uideamus,  inquit,  ne  haec  ipsa  cor- 
poris traditio  sit,  quia  nihil  interest,  utrum  mihi,  an  et  cuilibet 
iusserim  custodia  tradatur.  in  eo  puto  hanc  quaestionem 
consistere,  an,  etiamsi  corpore  aceruus  aut  amphorae  adpre- 
hensae  non  sunt,  nihilo  minus  traditae  uideantur  :  nihil  uideo 
interesse,  utrum  ipse  aceruum  an  mandate  meo  aliquis  custo- 
diat :  utrobique  animi  quodam  genere  possessio  erit  aestimanda. 
52.  Venuleius  libro  prime  interdictorum.  Permisceri 
causas  possessionis  et  usus  fructus  non  oportet,  quemadmodum 
nee  possessio  et  proprietas  misceri  debent :  nam  neque  im- 
pediri  possessionem,  si  alius  fruatur,  neque  alterius  fructum 
amputari,  si  alter  possideat.  (i.)  Eum,  qui  aedificare  prohi- 
beatur,  possidere  quoque  prohiberi  manifestum  est.  (2.)  Species 

is  sold,  supposing  all  the  jars  of  wine  were  together'.  But  let  us 
consider,  says  he,  whether  this  is  not  a  delivery  of  the  physical 
control;  for  it  makes  no  difference  whether  the  custody  is  de- 
livered to  me  or  to  some  one  whom  I  designate.  I  think  the 
question  is  about  this  point";  whether,  supposing  the  stack  or 
the  jars  not  to  be  actually  touched,  they  are  still  to  be  con- 
sidered delivered;  and  I  do  not  see  that  it  makes  any  difference 
whether  I  myself,  or  some  other  person  acting  under  my  direc- 
tion, takes  them  in  charge;  for  in  either  case  the  possession 
must  be  regarded  as  a  sort  of  possession  by  intention ^ 

52.  Venuleius.  We  ought  not  to  confuse  the  cases  of  pos- 
session and  usufruct;  in  like  manner  as  possession  and  owner- 
ship should  not  be  confounded;  for  neither  is  possession  inter- 
fered with  when  another  person  has  the  usufruct,  nor  is  one 
man's  usufruct  barred  by  another  man  having  the  (civil)  pos- 
session. I.  It  is  clear  that  a  man  who  is  prohibited  from 
building  is  also  prohibited  from  possessing^     2.  A  method  of 

'  It  is  not  necessary  to  touch  or  if  it  means  the  latter,  there  is  corpus 

move  them,    but   merely  to    be    in  in  the  instance  we  are  discussing. 

presence  of  them  ;    hence  it  is  es-  ^  Not,  however,  a  bare  intention, 

sential  ut  simtd  essent,  for  if  some  but  intention  coupled  with  physical 

are  at  a  distance,  I  cannot  be  as-  power,    though   unaccompanied   by 

sumed  to  have  physical  power  over  physical  contact, 

these.  ■*  See  D.  43.  17.  3.  i,  where  the 

*  Javolenus  deprecates  the  intro-  reason  of  the  maxim  is  given:  "et- 
duction  of  agency  into  the  case  ;  the  enim  videris  mihi  possessionis  con- 
only    point    before    us,    says   he,    is  troversiam  facere,   qui  prohibes  me 
whether  corpus   means  prehension,  uti  mea  possessione." 
or  ability  to  deal  with  the  article; 
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inducendi  in  possessionem  alicuius  rei  est  prohibere  ingredi- 
ent! uim  fieri :  statim  enim  cedere  aduersarium  et  uacuam 
relinquere  possessionem  iubet,  quod  multo  plus  est  quam 
restituere. 

53.     Idem  libro  quinto  interdictorum.    Aduersus  extraneos 
uitiosa  possessio  prodesse  solet. 

putting  a  person  into  possession  of  anything  is  to  forbid  vio- 
lence to  be  offered  to  him  when  he  enters :  for  (the  Praetor) ' 
orders  the  opposing  party  to  submit  at  once,  and  leave  the 
possession  vacant,  which  is  a  much  more  important  matter  than 
to  redeliver  possession. 

53.     Venuleius.    A  defective  possession  is  valid  against  third 
parties". 


1  Cujas  says  that  Praetor  is  un- 
derstood as  the  nominative  to  jubet: 
so  also  the  Basihca.  Savigny,  how- 
ever, would  give  a  more  general 
meaning  to  the  passage,  and  make 
it  a  statement  of  the  nature  of 
factum  in  any  possessor,  viz.  that  he 
is  able  to  resist  interference. 


-  In  the  interdict  "uti  possidetis," 
to  which  this  excerpt  refers,  a  pos- 
session, though  bad  in  itself,  avails, 
if  it  is  "nee  vi,  nee  clam,  nee  pre- 
cario  ab  adversaria"  D.  43.  17.  i. 
5  and  9. 
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Statutes  of  the  University  of  Cambridge.     3J.  6d. 

Ordinances  of  the  University  of  Cambridge.    7^.  6d. 

Trusts,  Statutes  and  Directions  aflfecting  (i)  The  Professor- 
ships of  the  University.  (2)  The  Scholarships  and  Prizes.  (3)  Othei 
Gifts  and  Endowments.      Demy  8vo.    5^-. 

A  Compendium  of  University  Regulations.    Demy  8vo.  6d. 
Admissions  to  Gonville  and  Caius  College  in  the  University 

of  Cambridge  ALarch  1558—9  to  Jan.  1678—9.  Edited  by  J. 
Venn,  Sc.D.,  and  S.  C.  Venn.     Demy  8vo.     \os. 

London:    Cambridge    Warehouse,  Ave  Maria  Lane. 
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t2ri)c    OTambrilige   mW  (or   Retools   antr   OToUeges. 

General  Editor  :  J.  J.  S.  PEROWNE,  D.D.,  Dean  of 
Peterborough. 

"It  is  difficult  to  commend  too  highly  this  excellent  series,  the 
volumes  of  which  are  now  becoming  numerous." — Guardian. 

"The  modesty  of  the  general  title  of  this  series  has,  we  believe, 
led  many  to  misunderstand  its  character  and  underrate  its  value.  The 
books  are  well  suited  for  study  in  the  upper  forms  of  our  best  schools, 
but  not  the  less  are  they  adapted  to  the  wants  of  all  Bible  students 
who  are  not  specialists.  We  doubt,  indeed,  whether  any  of  the 
numerous  popular  commentaries  recently  issued  in  this  country  will  be 
found  more  serviceable  for  general  use." — Academy. 

"  Of  great  value.  The  whole  series  of  comments  for  schools  is 
highly  esteemed  by  students  capable  of  forming  a  judgment.  The 
books  are  scholarly  without  being  pretentious :  information  is  so  given 
as  to  be  easily  understood." — Sword  a7id  Trowel. 

Now  Ready.    Cloth,  Extra  Fcap.  8vo. 
Book  of  Joshua.     By  Rev.  G.   F.   Maclear,    D.D.     With 

Maps.     ^s.  6d. 
Book  of  Judges.     By  Rev.  J.  J.  Lias,  M.A.    zs.  6d. 
First  Book  of  Samuel.    By  Rev.  Prof.  Kirkpatrick,  M.A. 

With  Map.     3J.  6d. 
Second  Book  of  Samuel.    By  Rev.  Prof.  Kirkpatrick,  M.A. 

With  2  Maps.     35.  6d. 
First  Book  of  Kings.     By  Rev.  Prof.  Lumby,  D.D.     y.  6d. 
Second  Book  of  Kings.     By  Prof.  Lumby,  D.D.     3^.  6d. 
Book  of  Job.     By  Rev.  A.  B.  Davidson,  D.D.     5^. 
Book  of  Ecclesiastes.    By  Very  Rev.  E.  H.  Plumptre,  D.D., 

Dean  of  Wells.     5^. 
Book  of  Jeremiah.    By  Rev.  A.  W.  Streane,  M.A.     45'.  6d. 
Book  of  Hosea.     By  Rev.  T.  K.  Cheyne,  M.A.,  D.D.     t,s. 
Books  of  Obadiah  and  Jonah.    By  Arch.  Perowne.  2s.  6d. 
Book  of  Micah.     Rev.  T.  K.  Cheyne,  M.A.,  D.D.     is.  6d. 
Books  of  Haggai  and  Zechariah.    By  Arch.  Perowne.     3^. 
Gospel  according  to  St  Matthew.     By  Rev.  A.  Carr,  M.A. 

With  1  Maps.     "is.  6d. 
Gospel  according  to  St  Mark.     By  Rev.   G.  F.  Maclear, 

D.D.     With  4  Maps.     ■z.f.  6d. 
Gospel  according  to  St  Luke.    By   Archdeacon    Farrar. 

With  4  Maps.     4^.  6d, 
Gospel  according  to  St  John.     By  Rev.  A.  Plummer,  M.A., 

D.D.     With  4  Maps.     4-f-  6d. 
Acts  of  the  Apostles.  By  Prof.  Lumby,  D.D.  4  Maps.  4^.  6d. 
Epistle  to  the  Romans.     Rev.  H.  C.  G.  Moule,  M.A.  35.  6d. 
First  Corinthians.    By  Rev.  J.  J.  Lias,  M.A.   With  Map.  2s. 
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Second  Corinthians.  By  Rev.  J.  J.  Lias,  M.A.  With  Map.  2s. 
Epistle  to  the  Ephesians.  Rev.  H.  C.  G.  Moule,  M.A.   2s.  6d. 
Epistle  to  the  Hebrews.     By  Arch.  Farrar,  D.D.     t,s.  dd. 
General  Epistle  of  St  James.    By  Very  Rev.  E.  H.  Plumptre, 

D.D.     IS.  6d. 
Epistles  of  St  Peter  and  St  Jude.     By  Very  Rev.  E.  H. 

Plumptre,  D.D.     IS.  6d. 
Epistles  of  St  John.  By  Rev.  A.  Plummer,  M.A.,  D.D.  ^s.  dd. 

Preparing. 

Book  of  Genesis.  By  Very  Rev.  the  Dean  of  Peterborough. 
Books  of  Exodus,  Numbers  and  Deuteronomy.     By    Rev. 

C.  D.  GiNSBURG,  LL.D. 
Books  of  Ezra  and  Nehemiah.    By  Rev.  Prof.  Ryle,  M.A. 
Book  of  Psalms.     By  Rev.  Prof.  Kirkpatrick,  M.A. 
Book  of  Isaiah.     By  W.  Robertson  Smith,  M.A. 
Book  of  Ezekiel.     By  Rev.  A.  B.  Davidson,  D.D. 
Epistle  to  the  Galatians.     By  Rev.  E.  H.  Perowne,  D.D. 

Epistles    to    the    Philippians,    Colossians    and    Philemon. 

By  Rev.  H.  C.  G.  Moule,  M.A. 
Epistles  to  the  Thessalonians.  By  Rev.  W.  F.  Moulton,  D.D. 
Book  of  Revelation.    By  Rev.  W.  H.  Simcox,  M.A. 

THE   CAMBRIDGE   GREEK   TESTAMENT 

FOR   SCHOOLS   AND   COLLEGES 

with  a  Revised  Text,  based  on  the  most  recent  critical  authorities,  and 

English  Notes,  prepared  under  the  direction  of  the  General  Editor, 

J.  J.  S.  PEROWNE,  D.D.,  Dean  of  Peterborough. 

Gospel  according  to  St  Matthew.     By  Rev.  A.  Carr,  M.A. 

With  4  Maps.      4^.  dd. 

Gospel  according  to  St  Mark.    By  Rev.  G.  F.  Maclear,  D.D. 

With  3  Maps.     \s.  6d. 
Gospel  according  to  St  Luke.     By    Archdeacon    Farrar. 

With  4  Maps.     6s. 
Gospel  according  to  St  John.     By  Rev.  A.  Plummer,  M.A. 

With  4  Maps.     6s. 

Acts  of  the  Apostles.  By  Prof.  Lumby,  D.D.  4  Maps.  6s. 
First  Epistle  to  the  Corinthians.  By  Rev.  J.J.  Lias,  M.A.  ^s. 
Second  Epistle  to  the  Corinthians.    By  Rev.  J.  J.  Lias,  M.A. 

[Prepanng. 

Epistle  to  the  Hebrews.    By  Archdeacon  Farrar,  D.D. 

[/;/  the  Press. 

Epistle  of  St  James.    By  Very  Rev.  E.  H.  Plumptre,  D.D. 

[Preparing. 

Epistles  of  St  John.  By  Rev.  A.  Plummer,  M.A.,  D.D.    4s. 
London:    Cainbridge    Warehouse.,  Ave  Maria  Lane. 
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I.    GREEK. 

Platonis  Apologia  Socratis.     With  Introduction,  Notes  and 

Appendices  by  J.  Adam,  B.A.     Price  3J-.  6d. 
Crito.   With  Introduction,  Notes  and  Appendix.     By 

the  same  Editor.     Price  i'-.  6d. 

Herodotus,  Book  VIII.,  Chaps.  1—90.     Edited  with  Notes 

and  Introduction  by  E.  S.  Shuckburgh,  M.A.     Price  y.  6d. 
Herodotus,  Book  IX.  Chaps.  1—89.  By  the  same  Editor,  y.  6d. 
Homer.    Oydssey,  Book  IX.     With  Introduction,  Notes  and 

Appendices  by  G.  M.  Edwards,  M.A.     Price  2s.  6d. 
Sophocles.— Oedipus  Tyrannus.    School  Edition,  with  Intro 

duction  and  Commentary  by  R.  C.  Jebb,  Litt.D.,  LL.D.     4^.  6d. 
Xenophon— Anabasis.    With  Introduction,  Map  and  English 

Notes,  by  A.  Pretor,  M.A.     Two  vols.     Price  "js.  6d. 

Books  I.  III.  IV.  and  V.     By  the  same  Editor. 

Price  2S.  each.      Books  II.  VI.  and  VII.     Price  2s.  6d.  each. 

Xenophon— Cyropaedeia.    Books  I.  II.     With  Introduction 
and  Notes  by  Rev.  H.  A.  Holden.  M.A.,  LL.D.    2  vols.   Price  6s. 

Books  III.  IV.  and  V.    By  the  same  Editor.    55-. 

Xenophon— Agesilaus.     By  H.  Hailstone,  M.A.     2s.  6d. 
Luciani  Somnium  Charon  Piscator  et  De  Luctu.     By  W.  E. 

Heitland,  M.A.,  Fellow  of  St  John's  College,  Cambridge.  ^s.6d. 

Aristophanes.  Aves— Plutus— Ranae.  ByW.  C.  Green,  M.A., 

late  Assistant  Master  at  Rugby  School.     Price  y.  6d.  each. 
Euripides.     Hercules    Furens.     With    Introduction,    Notes 

and  Analysis.   By  A.Gray,  M.A.,  and  J.  T.Hutchinson,  M.A.   is. 
Euripides.  Heracleidse.  With  Introduction  and  Critical  Notes 

by  E.  A.  Beck,  M.A.,  Fellow  of  Trinity  Hall.     Price  y.  6d. 
Plutarch's  Lives  of  the  Gracchi.— Sulla.    With  Introduction, 

Notes  and  Lexicon  by  H.  A.  Holden,  M.A.,  LL.D.     6s.  each. 
Plutarch's  Life  of  Nicias.     With  Introduction  and  Notes  by 

the  same  Editor.     Price  ^s. 

XL    LATIN. 

Horace.    Epistles,  Book  I.    With  Notes  and  Introduction  by 

E.S.  Shuckburgh,  M.A. ,  late  Fellow  of  Emmanuel  College.   is.6d. 
Livy.    Book  XXI.    With  Notes,  Introduction  and  Maps.    By 

M.  S.  DliMSDALE,  M.A.,  Fellow  of  King's  College.     Price  35.  6d. 

P.  Vergin  iviaronis  Aeneidos  Libri  1.— XII.    Edited  with  Notes 

by  A.  SiDGWiCK,  M.A.      Price  \s.  6d.  each. 

P.  Vergili  Maronis  Georgicon  Libri  I.  II.     By   the   same 

Editor.     Price  2S.     Libri  III.  IV.    By  the  same  Editor.  Price  2s. 

P.  Vergili  Maronis  Bucolica.    With  Introduction  and  Notes 

by  the  same  Editor.       Price  is.  6d. 

Caesar.    De  Bello  GalUco  Comment.  I.     With    Maps   and 

Notes  by  A.  G.  Peskett,  M.A.     Price  is.  6d. 

Comment.  I.  II.  III.  P^'^e  .v-  Com.  TV.  V  ,  and  Com.  VII. 

Price  2s.  each.     Com.  VI.  and  Com.  VIII.     Price  is.  6d.  each. 

London :  Cambridge  Warehouse,  Ave  Maria  Lane. 
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M.  Tulli  Ciceronis  Oratio  Philippica  Secunda.    With  Intro- 
duction and  Notes  by  A.  G.  Peskett,  M.A.     Price  3^.  6d. 
M.  T.  Ciceronis  de  Amicitia.     Edited  by  J.  S.  Reid,  Litt.  D., 

Fellow  of  Gonville  and  Caius  College.    Revised  edition,    y.  6d. 
M.  T.  Ciceronis  de  Senectute.     By  the  same  Editor.     3.^.  6i. 
M.  T.  Ciceronis  Oratio  pro  Archia  Poeta.     By   the    same 

Editor.      Revised  edition.      Price  is. 

M.  T.  Ciceronis  pro  L.  Cornelio  Balbo  Oratio.     By  the  same 

Editor.     Price  ^s.  6d. 

M.  T.   Ciceronis  pro   P.   Cornelio   Sulla   Oratio.      By  the 

same  Editor.     Price  35.  6d. 

M.  T.  Ciceronis  in  Q.  Caecilium  Divinatio  et  in  C.  Verrem 

Actio.     By  W.  E.  Heitland,  M.A.,  and  H.  Cowie,  M.A.    3^. 
M.  T.  Ciceronis  in  Gaium  Verrem  Actio  Prima.    With  Notes 

by  H.  CowiE,  M.A.,  Fellow  of  St  John's  Coll.     Price  is.  6d. 

M.  T.  Ciceronis  Oratio  pro  L.  Murena,  with  English  Intro- 
duction and  Notes.     By  W.  E.  Heitland,  M.A.     Price  35. 

M.  T.  Ciceronis  Oratio  pro  Tito  Annio  Milone,  with  English 
Notes,  &c.,  by  John  Smyth  Purton,  B.D.     Price  2s.  6d. 

M.  T.  Ciceronis  pro  Cn.  Plancio  Oratio,  by  H.  A.  Holden, 

LL.D.     Second  Edition.     Price  ^s.  6d. 
M.  T.  Ciceronis  Somnium  Scipionis.     With  Introduction  and 

Notes.     Edited  by  W.  D.  Pearman,  M.A.     Price  2s. 
Quintus  Curtius.    A  Portion  of  the  History  (Alexander  in 

India).    By  W.  E.  Heitland,  M.A.  and  T.  E.  Raven,  B.A.  35.  6d. 
M,  Annaei  Lucani  Pharsaliae  Liber  Primus.     Edited    by 

W.  E.  Heitland,  M.A.,  and  C.  E.  Haskins,  M.A.,     is.  6d 
P.  Ovidii  Nasonis  Fastorum  Liber  VI.     With  Notes  by  A. 

SiDGWiCK,  M.A.,  Tutor  of  Corpus  Christi  Coll.,  Oxford,     is.  6d. 

Beda's  Ecclesiastical  History,  Books  III.,  IV.    Edited   by 
T.  E.B. Mayor,  M.A.,andJ.  R.Lumby,  D.D.  Revised  Edit. 7^.60'. 
IIL    FRENCH. 

Le  Philosophe  sans  le  savoir.    Sedaine.    Edited  with  Notes 

by  Rev.  H.  A.  Bull,  M.  A.,  late  Master  at  Wellington  College,    is. 

Recits  des  Temps  Merovingiens  I— III.    Thierry.    Edited  by 

G.  Masson,  B.A.  and  A.  R.  Ropes,  M.A.     Map.     Price  ^s. 
La  Canne  de  Jonc.    By  A.  De  Vigny.    Edited  with  Notes  by 

Rev.  H.  a.  Bull,  M.A.,  late  Master  at  Wellington  College.  Price  2s. 
Bataille  de  Dames.     By  Scribe  and  Legouve.    Edited  by 

Rev.  H.  A.  Bull,  M.A.     Price  is. 
Jeanne  D'Arc.    By  A.  de  Lamartine.     Edited  by  Rev.  A. 

C.  Clapin,  M.A.,  St  John's  College,  Cambridge.     Price  is. 
Le  Bourgeois  GentiUiomme,  Come'die-Ballet  en  Cinq  Actes. 

Par  J.-B.  PoquelindeMoliere  (1670).     By  the  same  Editor,   is.  6d. 
L^Ecole  des  Femmes.     Moliere.     With  Introduction  and 

Notes  by  George  Saintsbury,  M.A.     Price  is.  6d. 
La  Picciola.     By  X.  B.  Saintine.     The  Text,  with  Intro- 
duction, Notes  and  Map.    By  Rev.  A.  C.  Clapin,  M.A.  Price  is. 

London:    Cambridge   Warehouse,  Ave  Maria  Lane. 
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La  Guerre.  By  MM.  Erckmann-Chatrian.  With  Map, 
Introduction  and  Commentary  by  the  same  Editor.     Price  y. 

Le  Directoire.  (Considerations  sur  la  Revolution  Frangaise. 
Troisieme  et  quatrieme  parties.)  Revised  and  enlarged.  With 
Notes  by  G.  Masson,  B.  A.  and  G.  W.  Prothero,  M.A.    Price  is. 

Lettres  sur  I'histoire  de  France  (XIII— XXIV).  Par  Au- 
GUSTIN  Thierry.  By  Gustave  Masson,  B.A.  and  G.  W. 
Prothero,  M.A.    Price  2j.  6(/. 

Dix  Annees  d'Exii.  Livre  II.  Chapitres  1—8.  Par  Madame 
LA  Baronne  de  Stael-Holstein.  By  G.  Masson,  B.A.  and 
G.  W.  Prothero,  M.A.     New  Edition,  enlarged.     Price  is. 

Histoire  du  Siecle  de  Louis  XIV.  par  Voltaire.  Chaps.  I.— 
XIII.  Edited  by  Gustave  Masson,  B.A.  and  G.  W.  Prothero, 
M.A.  PHce  IS.  6d.  Part  II.  Chaps.  XIV.— XXIV.  By  the 
same.  With  Three  Maps.  Price  is.  6d,  Part  III.  Chap. 
XXV.  to  end.     By  the  same.    2J.  6d. 

Lazare  Hoche — Par  Smile  de  Bonnechose.     With  Three 

Maps,  Introduction  and  Commentary,  by  C.  Colbeck,  M.A.    is. 

Le  Verre  D'Eau.     A  Comedy,  by  Scribe.     Edited  by  C. 

Colbeck,  M.A.     Price  is. 
M.  Daru,  par  M.  C.  A.  Sainte-Beuve  (Causeries  du  Lundi, 

Vol.   IX.).     By  G.  Masson,  B.A.   Univ.  Gallic.     PHce  is. 
La  Suite  du   Menteur.      A  Comedy   by   P.  Corneille. 

With  Notes  Philological  and  Historical,  by  the  same.     Price  is. 

La  Jeune  Siberienne.   Le  Lepreux  de  la  Cite  D'Aoste.    Tales 

by  Count  Xavier  de  Maistre.     By  the  same.    Price  is. 
Fredegonde  et  Brunehaut.     A  Tragedy  in   Five  Acts,   by 

N.  Lemercier.     By  Gustave  Masson,  B.A.    Price  is. 
Le  Vieux  Celibataire.  A  Comedy,  by  Collin  D'Harleville. 

With  Notes,  by  the  same.     Price  is. 
La  Metromanie.    A  Comedy,  by  Piron,  by  the  same  2s. 
Lascaris  ou  Les  Grecs  du  XV^  Siecle,  Nouvelle  flistorique 

par  A.  F.  Villemain.     By  the  same.     Price  is. 

IV.    GERMAN. 

Mendelssohn's  Letters.    Selections  from     Edited  by  James 

SiME,  M.A.     Price  y. 
Benedix.     Doctor   Wespe.      Lustspiel    in    fiinf    Aufziigen. 

Edited  with  Notes  by  Karl  Hermann  Breul,  M.A.     Price  3^. 

Selected  Fables.    Lessing  and  Gellert.     Edited  with  Notes 

by  Karl  Hermann  Breul,  M.A.     Price  y. 
Zopf  und  Schwert.     Lustspiel  in  fiinf  Aufziigen  von  Karl 

GuTZKOW.  By  H.  J.  WoLSTENHOLME,  B.A  (Lond.).  Price  y.  6d. 

Die  Karavane,  von  Wilhelm  Hauff.     Edited  with  Notes 

by  A.  ScHLOTTMANN,  Ph.  D.     Price  y.  6d. 

Hauff,  Das  Wirthshaus  im  Spessart.    By  A.  Schlottmann, 

Ph.D.,  late  Assistant  Master  at  Uppingham  School.    Price  y.  6d. 

Culturgeschichtliche  Novellen,  von  W.  H.  Riehl.    Edited 

by  H.  J.  WOLSTEN HOLME,  B.A.  (Lond.).     Price  45.  6d. 

Uhland.    Ernst.  Herzog  von  Schwaben.    With  Introductiori 

and  Notes.     By  the  same  Editor.     Price  35.  6d. 

London:    Cambridge   Warehouse.,  Ave  Maria  Lane. 
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Goethe's    Knabenjahre.    (1749—1759-)    Goethe's    Jioyhood. 

Arranged  and  Annotated  hy  W.  Wagner,  Ph.  D.     Price  ^s. 

Goethe's  Hermann  and  Dorothea.    By  W.  Wagner,  Ph.  D. 

Revised  edition  by  J.  \V.  Cartmell.     Price  jj.  6c/. 
Der  Oberhof.     A  Tale  of  Westphalian  Life,  by  Karl  Im- 
MERMANN.     By  WiLiiELM  Wagner,  Ph.D.     Price  is. 

Der  erste  Kreuzzug(  1095— 1099)  nachFRiEDRicH  vonRaumer. 
The  First  Crusade.     By  W.  Wagner,  Ph.  D.     Price  rs. 

A  Book  of  German  Dactylic  Poetry.  Arranged  and  Anno- 
tated by  WiLHELM  Wagner,  Ph.D.     Pricey. 

A  Book  of  Ballads  on  Jerman  History.  Arranged  and 
Annotated  by  Wilhelm  Wagner,   Ph.  D.      Price  is. 

Der  Staat  Friedrichs  des  Grossen.  By  G.  Freytag.  With 
Notes.     By  Wilhelm  Wagner,  Ph.  D.     Price  is. 

Das  Jahr  18 13  (The  Year  181 3),  by  F.  Kohlrausch. 
With  English  Notes  by  the  same  Editor.     Price  is. 

V.    ENGLISH. 
Theory  and  Practice  of  Teaching.     By  the  Rev.  E.  Thring, 

M.A.,  late  Head  Master  of  Uppingham  School.     New  ed.    4^.6^. 

The  Teaching  of  Modern  Languages  in  Theory  and  Practice. 

By  C.  Colbeck,  M.  A.     Price  is. 

John  Amos  Comenius,  Bishop  of  the  Moravians.  His  Life  and 
Educational  Works,  by  S.  S.  Laurie,  A.M.,  F.R.S.E.     3^-.  dd. 

Outhnes  of  the  Philosophy  of  Aristotle.  Compiled  by 
Edwin  Wallace,  M.  A.,  LL.D.  Third  Edition,  Enlarged.   \s.()d. 

The  Two  Noble  Kinsmen,  edited  with  Introduction  and 
Notes  by  the  Rev.   Professor  Skeat,  Litt.D.     Price  y.  6d. 

Bacon's  History  of  the  Reign  of  King  Henry  VII.     With 

Notes  by  the  Rev.  Professor  Lumby,  D.D.     Price  ^s. 
Sir   Thomas   More's    Utopia.      With    Notes   by   the    Rev. 
Professor  Lumby,  D.D.     Price  7,s.  6d. 

More's  History  of  King  Richard  III.     Edited  with  Notes, 

Glossary,  Index  of  Names.    By  J.  Rawson  Lumby,  D.D.    3^-.  6d. 
Cowley's  Essays.     With  Introduction  and  Notes,  by  Prof. 

Lumby,  D.D.     4^. 
Locke  on  Education.     With  Introduction  and  Notes  by  the 

Rev.  R.  H.  Quick,  M.A.     Price  y.  6d. 

A  Sketch  of  Ancient  Philosophy  from  Thales  to  Cicero,  by 

Joseph  B.  Mayor,  M.A.     Price  y.  6d. 

Three  Lectures  on  the  Practice  of  Education.     Delivered 

under  the  direction  of  the  Teachers'  Training  Syndicate.     Price  is. 

General  aims  of  the  Teacher,  and  Form  Management.    Two 

Lectures  by  F.  W.  Farrar,  D.D.  and  R.  B.  Poole,  B.D.    is.  6d. 
Milton's  Tractate  on  Education.    A  facsimile  reprint  from 
the  Edition  of  1673.     Edited  by  O.  Browning,  M.A.     Price  is. 
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